City of Portland
Police Citizen Review Subcommittee

AGENDA
January 10, 2024
6:00 PM

Zoom information

a.  On Wednesday, January 10, 2024 at 6:00 p.m., the Police Citizen Review
Subcommittee will conduct a virtual meeting. This meeting will take place remotely
using Zoom.

This meeting will be held remotely pursuant to the Remote Meeting Policy adopted
by the Police Citizen Review Subcommittee and as authorized under 1 M.R.S. 403-B
. Allow your computer to install the free Zoom app to get the best meeting
experience. If you are not able to attend live, a recording will be available following
the meeting.

For public comment, you will need to use the "raise your hand" feature. To raise your
hand via the telephone, please hit *9. You will be unmuted by the host when it is time
for public comment.

You are invited to a Zoom webinar.
When: January 10, 2024 06:00 PM Eastern Time (US and Canada)

January 10, 2024 06:00 PM
Topic: January 10, 2024 PCRS Meeting

Please click the link below to join the webinar:
https://portlandmaine-
gov.zoom.us/j/891297153347pwd=a1BiN0ZIc3Rodi83 VFpxVnVXSk1HQT09
Passcode: 798099
Or One tap mobile :
US: +13092053325,,89129715334# or +13126266799,,89129715334#
Or Telephone:
Dial(for higher quality, dial a number based on your current location):

US: +1 309 205 3325 or +1 312 626 6799 or +1 646 931 3860 or +1 929 205
6099 or +1 301 715 8592 or +1 305 224 1968 or +1 253 205 0468 or +1 253 215
8782 or +1 346 248 7799 or +1 360 209 5623 or +1 386 347 5053 or +1 507 473
4847 or +1 564 217 2000 or +1 669 444 9171 or +1 669 900 6833 or +1 689 278
1000 or +1 719 359 4580
Webinar ID: 891 2971 5334

International numbers available: https://portlandmaine-
gov.zoom.us/u/kbxpeWqtbG
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Call to Order

Approval of December 13, 2023 minutes

a. Attachment-minutes
b. 12-14-2023 X. Botana's email to subcommittee
c. 6-27-2001 MLRB Decision

Public comment on agenda items

Executive session pursuant to 1 M.R.S. Sec. 405(6)(F) to discuss 1A2023-006, A12023-
017, and 1A2023-019.

Adjourn

Page 2



MINUTES
POLICE CITIZEN REVIEW SUBCOMMITTEE

December 13, 2023
Meeting Held Remotely Via Zoom

Members present: Reggie Parson, Chair; Xavier Botana; Tim Smith; and Jean-Raymond
Desruisseaux (Gino).

Members absent: Anne Hardcastle; Reverend Kenneth Lewis; and Kaylin Kerina

Staff present: Associate Corporation Counsel Rachel Millette; Interim Assistant Police Chief
Robert Martin; Tracy Boyd

6:03  Call to order.

Motion was made by Tim and seconded by Gino to adopt minutes of the November 8, 2023
meeting. Passage 4-0.

Executive session pursuant to 1 M.R.S. Sec. 405(6)(F) to discuss 1A2023-009, 1A2023-
014, TA2023-015, 1A2023-016.

6:09 Motion was made to enter into Executive Session by Gino and seconded by Xavier. Passage
4-0.

7:03  Out of Executive Session.

Motion was made by Gino to find that IA 2023-009 was timely; seconded by Tim; roll call
vote 4-0.

Motion was made by Gino to find that TA 2023-009 was fair; seconded by Tim; roll call
vote 4-0.

Motion was made by Xavier to find that IA2023-009 was thorough; seconded by Tim; roll
call vote 4-0.

Motion was made by Gino to find that IA 2023-009 was objective; seconded by Tim; roll
call vote 4-0.

Motion was made by Xavier to find that IA 2023-014 was timely; seconded by Gino; roll
call vote 4-0.

Motion was made by Gino to find that IA 2023-014 was fair; seconded by Tim; roll call
vote 4-0.

Motion was made by Tim to find that IA2023-014 was thorough; seconded by Gino; roll
call vote 4-0.

Motion was made by Gino to find that IA 2023-014 was objective; seconded by Tim; roll
call vote 4-0.
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Motion was made by Tim to find that IA 2023-015 was timely; seconded by Gino; roll call
vote 4-0.

Motion was made by Tim to find that IA 2023-015 was fair; seconded by Gino; roll call
vote 4-0.

Motion was made by Gino to find that IA2023-015 was thorough; seconded by Tim; roll
call vote 4-0.

Motion was made by Gino to find that IA 2023-015 was objective; seconded by Tim; roll
call vote 4-0.

Motion was made by Xavier to find that IA 2023-016 was timely; seconded by Gino; roll
call vote 4-0.

Motion was made by Xavier to find that A 2023-016 was fair; seconded by Tim; roll call
vote 4-0.

Motion was made by Xavier to find that IA2023-016 was thorough; seconded by Tim; roll
call vote 4-0.

Motion was made by Xavier to find that [A 2023-016 was objective; seconded by Tim; roll
call vote 4-0.

Gino began a discussion of missed opportunities to evangelize the work and transparency
of the subcommittee through existing Portland Police Department media platforms, which already
receive a lot of public engagement, and City media platforms. He will reach out to see who should
be contacted to explore this idea. Xavier commented that the real opportunity to increase public
engagement lies ahead with the implementation of the Charter changes. Tim commented that the
group may want to temper expectations around public engagement. Reggie agrees the new board
can start fresh to bring more voices and perspective with the increase in the number of board
members. Xavier suggested adding language to the complainant letter to inform people of the
board’s review of their IA case. Rachel commented that the present subcommittee can send the
recommendation to the City Manager. Reggie added that they could also include the
recommendation in the Annual Report. Reggie raised concerns around the opportunity to work on
the annual report and asked Rachel how much notice the subcommittee might have before they are
disbanded. Rachel is unsure as to how much notice the subcommittee will have.

Rachel prepared a memo to the board regarding the second draft of the ordinance. The
draft ordinance is still being discussed with the police unions. Xavier asked questions regarding
the auditing function of the Civil Police Review Board (CPRB), the City Council’s appeal process,
and staffing. Reggie raised a concern regarding the 24 hour deadline for the CPRB to forward the
complaint to the Internal Affairs. Xavier raised concerns about the true effectiveness of the CPRB
if it cannot change the outcome of an investigation. Xavier asked if the draft ordinance may change
before the City Council reviews it, and Rachel answered that it may change before it is sent back
to the City Council. Rachel believes that the earliest the proposed draft will reach the City Council
would be January 17, 2024, or it could be later. The subcommittee can prepare a letter to the City
Council with their comments and concerns about the draft and/or each member, in their own
individual capacity, can contact the councilors.
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Public comment from Joey Brunelle and Marcella Makinen was offered. Gino, Tim,
Xavier, and Reggie all responded to the public comment, which centered largely around public
engagement.

Discussion around whether the subcommittee will meet if there are no cases to review and
the potential of whether Rachel will have any draft ordinance updates.

7:40  Motion was made by Gino to adjourn, seconded by Tim. Passage 4-0.
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City of

portlcmd Tracy Boyd <tboyd@portlandmaine.gov>

Re: Draft Civilian Police Review Board Ordinance

Xavier Botana <xebotana@yahoo.com> Thu, Dec 14, 2023 at 1:36 PM
To: Reggie Parson <reginald.parson@maine.edu>, "Anne E. Hardcastle" <aehardcast@aol.com>, Jean-Raymond
Desruisseaux <jean.r.desruisseaux@gmail.com>, Tim Smith <timsmith@maine.rr.com>, Kaylin Kerina
<kaylinnkerina@gmail.com>, Kenneth Lewis <revkilewis@gmail.com>, Rachel Millette <rmillette@portlandmaine.gov>

Cc: Tracy Boyd <tboyd@portlandmaine.gov>

Dear All,
| am sharing below the questions | raised yesterday about the proposed ordinance. | wanted all
members to have this since several were not able to attend the meeting.

Rachel, you cited a Maine Labor Relations Board opinion that limits the scope of authority of the
Civilian Board and the Council. Would you kindly share that opinion or give me a citation?

Comments on draft ordinance

Scope of Authority Concern:
Language proposed: The board shall make no recommendations or offer any findings or comments relative

to any disciplinary action, or lack of action, against any officer

This is not in the charter language. Why is this here? What is the purpose of reviewing these
investigations when you disagree with the outcome if not making a recommendation or
commenting?

Resources Concern:
Language proposed re: Technical Advisor: shall be retained by the city manager after consultation with the
chief of police, representatives of the police unions and the chair of the board[XB1]

Why not the Board in consultation with all of those parties?

Also as to community liaison, proposed language: The City Manager shall designate a staff member [XB1]
to serve as the civilian police review board’s Community Liaison. The Community Liaison shall ensure that
the public is aware of the methods for filing complaints, and shall assist the board with carrying out its
duties, conducting outreach, and other duties as assigned by action of the board. [XB2]

[XB1]Unclear whether this is a dedicated staff person, an existing staff person? The charter said
that the council would determine if FT/PT

[XB2]This would suggest that the Board could modify the person’s duties. If so, who does this
person report to if they are assigned by the city manager?

Under appeals, proposed language states:
An individual aggrieved by the report on a complaint issued by the civilian police review board [XB1] may
submit a notice of appeal of the board’s due process determinations to the city council.

[XB1]The appeal is based on a report made by the Board rather than a finding of the police
department upheld by the Board?
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Also: Any such appeal must be in writing addressed to the mayor, must state the basis [XB1] for the appeal,

[XB1]What are the valid reasons for an appeal? What constitutes a “basis?”

Under appeals (b): The city council will have no power or authority to subpoena or call withesses nor
to impose or modify any disciplinary action, or lack of action, against any police officer. The city
council’s hearing will not address, and its advisory opinion will make no recommendations nor offer
any findings or comments relative to any disciplinary action, or lack of action, against any officer or
any other personnel matter. [XB1]

[XB1]How is it an investigation without the power to investigate? How is it an appeal if there is no
course to change the outcome?

Best,
Xavier

On Tuesday, December 12, 2023 at 12:32:18 PM EST, Rachel Millette <rmillette@portlandmaine.gov> wrote:

Good Afternoon Everyone,

My sincere apologies for my delay in getting this to you. In preparation for tomorrow's meeting, | have prepared a
memorandum which outlines the changes in the draft ordinance since the initial draft that you originally reviewed. | hope
this is helpful, but please feel free to reach out if you have any questions or would like any clarification before the meeting.
| should also be able to answer questions during the meeting tomorrow evening. A copy of this memo will also be
uploaded into the meeting materials for the public to access.

Thank you, and | look forward to seeing you all tomorrow evening!
Best,

Rachel L. Millette

Associate Corporation Counsel
City of Portland

389 Congress Street

Portland, Maine 04101
207-874-8625
rmillette@portlandmaine.gov
pronouns: she/her

corporation
counsel

Notice: Under Maine law, documents - including e-mails - in the possession of public officials or city employees about
government business may be classified as public records. There are very few exceptions. As a result, please be advised
that what is written in an e-mail could be released to the public and/or the media if requested.

On Wed, Nov 22, 2023 at 7:38 AM Rachel Millette <rmillette@portlandmaine.gov> wrote:
Good Morning Everyone,
Attached please find the most recent draft of the Civilian Police Review Board ordinance. At this time, | do not have a
date by which this will be heard by the Council. | hope to put together a memo for you outlining the changes before the
next meeting, but | wanted to at least get the draft ordinance over to you for your review. Please do not hesitate to

contact me if you have any questions or concerns.

Happy Thanksgiving to you all!
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Best,

Rachel L. Millette

Associate Corporation Counsel
City of Portland

389 Congress Street

Portland, Maine 04101
207-874-8625
rmillette@portlandmaine.gov
pronouns: she/her

corporation
counsel

Notice: Under Maine law, documents - including e-mails - in the possession of public officials or city employees about
government business may be classified as public records. There are very few exceptions. As a result, please be
advised that what is written in an e-mail could be released to the public and/or the media if requested.

Notice: Under Maine law, documents - including e-mails - in the possession of public officials or city employees about

government business may be classified as public records. There are very few exceptions. As a result, please be advised
that what is written in an e-mail could be released to the public and/or the media if requested.

Page 8


https://www.google.com/maps/search/City+of+Portland+389+Congress+Street?entry=gmail&source=g
https://www.google.com/maps/search/City+of+Portland+389+Congress+Street?entry=gmail&source=g
mailto:rmillette@portlandmaine.gov

STATE OF MAINE PETER T. DAWSON

LABOR RELATIONS BOARD GHAR
90 STATE HOUSE STATION KARL DORNISH, JR,
AUGUSTA, MAINE EMPLOYER REPRESENTATIVE
04333-0090. GWENDOLYN GATCOMB
EMPLOY|
OFFICES LOCATED AT: . FUPLOYER REFRESENTATIVE
ANGUS 8. KING, JR, MARGC F. AYOTTE
soveRNoR 242 STATE STREET EXEGUTIVE DIKETCR

June 27, 2001

JUN 29 2001
Elizabeth L. Boynton, Esq.
Associate Corporation Counsel - '
City of Portland
389 Congress Street
Portland, ME 04101-3509

John G. Richardson, Esq,
Troubh, Heisler & Piampiano
P.O. Box 9711

Portland, ME 04104-5011

Dear Elizabeth and John:

Re:  City of Portland, Petition for Interpretive Rulin g, No. 01-IR-01
(Me.LLR B, filed April 13, 2001) '

Enclosed please find a copy of the Interpretive Ruling in the above-
referenced matter, :

Very truly yours,
Marc P, Ayotte
MPA/rap
Enclosure

al opportunity is the law. Auxiliary aids and services available upon request to individuals with disabilities,
PHONE: {207) 2R7.2.015% FAY: (0"} @7 adve SYNTY fmamt s
Page 9




Zoofried

STATE OF MAINE - MAINE LABOR RELATIONS BOARD
' Case No. 01-IR-01
- Issued: June 27, 2001

: : )
In Re: CITY QOF PORTLAND, PETITION FOR )
INTERPRETIVE RULING ‘ ) INTERPRETIVE RULING

_ ) R

On April 13, 2001, the City of Portland filed a Petition for
Interpretive Ruling with the Maine Labor Relations Board on the

Question of whether the establishment of. a Police Civilian Review -

Subcommittee is, in wholé_pr in part, a mandatory_subject of
bargaining under 26 M.R.g.a" §965 (1) (C) and §969 and, if not,
whether there are any impacts on working conditi@ns over which
the parties must  negotiate. In accordance.with Chapter 12, s§41
of .the Board’'s Rules‘and'Procedures;-a-copy of1the petition was
served on the Porﬁland Police Benevolent Association and a copy
was posted on the bulletin boérd at the Board’sTofficeé and on
the Board’s internet website. The Board received briefs from thé

City of Portlané,and the Portland Police,Benev61ent'ASscciation.

‘The Board concludes that the establishment of the Police Civilian

' Reviewaubcommittee is not, in itself, a mandatory subject of ‘

bargaining. .'To the extent that the operation of the Subéommittee

-éffectS'working conditions and contract -grievance arbitration,

however,.thosé effects are'a~mandatory'subjedt'of bargaining

under §965(1) (C) of the Municipal Public Employees Labor

Relations Law, 26 M.R.S.A. §961 et, seq, ' ’

. The City's Petition includes a general description of its

- proposed .Police CivilianiReview Subcommittee, which would be a
subcommittee»oﬁ the City’s Civil Sérvice.Commission.l The City

" The civil Service Commission oversees the employment of Police
ind Fire Department ‘employees. Tts primary concern iS‘hiring‘r
‘employees, ag the brovisions of the. collective bargaining agreement -
providing binding arbitration for.certainldisciplinary actions control
those issues for covered employees, See 26 M.R.S.A. §969. Under the
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describes the purpoSe.of the.Subcommittee as "to have a body
outside the Police Department review the Internal Affairs
investigative process, primarily to ensure public credibility of
the results reached as to whether any formal citizen compléint
against an officer‘shouid or should not be sustained." (City's
brief, p. 2). This review would occur Prior to any review of the.
Internal Affairs investigation by the Chief of Police and prior
to. any disciplinary actioh. o o
‘ Theaciviliag Review Sﬁbcommittee would review both the -

sufficiency of the investigation and the correspoqding
recommendatioﬁ by Ihternal Afféirs. Specifically, the
Subcommittee ig authorized to. recommend (oxr: require)? that
additional investigation be compleﬁed by Internal Affairs,
stating what witnesées or matters require further investigation.
- The Subcommittee must state in. its.report whether. it agrees or
disagrees with the disposition of the citizen complaint by
- Internal Afféirs (that is, whether the complaint’ is *sustainedr

- Oor 'not sustained"), andg specify the basis for its agreement of
disagreement. . The Sdbcommittee is rot authorized to question
witnesses or conduct any investigation itself nor is it

authorized to. impose discipline.

‘Once the Subcommittee.complefes its ievieW'(potentially
after receiving an amended report'frdm’Internal Affairs if the
Subcommittee requires additional inveétigatibﬁ), its report would
be submitted along with_the report of the Internal Affairs

collective”bargaining agreement, an employee may opt to have a Civil
- Service Commission hearing on ‘serious disciplinary actions, rather
than electing to use the grievance arbitration Procedures.

“The Papers are inconsistent on whether the Subcommittee just
. "recommends" additional investigation or can order it. 'In the. section
#1 under "Authority of Subcommittee® (City’s Brief, P. 3), the City
uses the word "recommend, " The next ‘paragraph, however, states that
if the Subcommittee recommends additional investigation, Internal
Affairs would "do" the additional investigation and send its amended

-2-
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Investigation to the Police Administration for the decision on’

whether to impose discipline. The City_notes that all

" information in.the Internal Affairé‘report and in the
Subcommittee’s report would rémain'confidential and the employee-
would'have the right to a copy of all the:informétion. If
disciplinary action is taken, the'Subcommittee-report'c0u1d be
used by either party in any Civil Service Commission hearing or
in the grievance procedure.. | '

The Cit§ also presented an alternative‘prbposal.for the
Subcommittee. which differs from the above in that the
Subcommittee’s review would occur after Police Administration has
decided whether to impose diseipline. Thus,  the Subcommittee’s
reﬁiew‘and-report-would cover not only whether the Subcommittee
: reéommended additional investigqtion and whether it agreed with
the disposition of the citizen’s complaint, but also whether thé"
Subcommittee-agreed or disagreed with the decision regardihg
disciﬁlinary'action.

In résponse to the City’s betitidn} the Portland Police .
Benevolent Association filed'a-briéf-arguing that the subjeét of
the Citizen. Réview Subcommittee is & mandatory subject of
-bargaining.  The Associlation argues that the Sﬁbdommittee's
involvement . introduces politics into an otherwise neutral area of
review by traiﬁed professionals and that it materiélly affects a
mandatory subject of bargaining. The Association also contends
that reéuiring the Subcommittee to review the investigative
procesé-aﬁd authorizing it to order additional investigation will
deldy the process and materially affect working conditions.‘ The

'Association argues that éllbwing‘either party to use the
Subcoﬁmittee report in tﬁe grievance procedurelor Civil Service
'Comhission-apbeal Process is a material change. that is a
mandatory ‘subject of lfnarg'rain:i.ng.'3

*rhe Association alsc;claims that providing information on
: criminal.investigations to the Subcommittée'violateslstate law, We

have no jurisdiction to address this issue.

.—3*
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DISCUSSION

It is well settled that an issue is g mandatory subject of
" bargaining if it "isg significantly and materially related to
‘fwagés, hours, working conditions and contract grievance

arbitration;'ﬁ_-Portland Firefi&hters Assoc., T.A.F.F. v. Citv_of
- Portland, No. 83-01 at 3 (Me.LqR.B.-June 24;-1983), aff'd 478
A.2d 297 (Me. 1984).  There is.no'management.prerogative

prerogative exception is impliegd. See, Pértland Firefichtg;g,
'83-01 at 5, n.3, citing Board of Directors of M.S.A.D. No. 36 v.
M.S.A.D, No. 3§ Teachers Assocq,i428=AL2d“419, 423 n.6 (Me. 19811y

The City’'s two proposals for its Police Civilian Review.
Subcommittee fall somewhere in the middle of the Spectrum for
suth'bodiessas»fér as the impact on mandatory subjects ig
concerned, At one end of the Spectrum would be'avreview
committee that not only reviews the work of the Internal Affairs
investigation; but alse conducts its own;investigation,‘examinES
witnesses, compels testimony and has. the authority to impose
discipline on thé police officer being investigated. "There is no

everything has run itg course: after discipline has been imposed
or the decision not to impose discipline hag passed, and after

any grievance filed has completely run its course’ Such a rev;ew
‘would not be to pass judgment on Internal Affairg’ handling of a

-4
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of ‘their
integrit hevdisciplinayy ~
The target of that review would be Internal Affairs ang

' Pollce‘AdminiStratipn, rather than the officer who was
investigated. In]suéh a model, tha relation"éf the process to

- Internal Affairs investigation .ig & very serious affair that
undefstandabiy causes worry for any officer:being investigated
because. it is "shrouded in secrecy" and it could ultimately lead
to discipline qr.discharge{‘ No. 89—11,'p. 25 {Me.L.R.B. Jan;'ls,
. 1990), In-Hendsbee,-the_Board.concluded that "any role by '
{Internal Affairs) in the'invéstigatibn‘of grievances will have a
chilling'eﬁfect dn-employee access‘to'the.parties'fgrieﬁance

resolution procedure." . Id.*

We have no réason to believe'tﬁat being a target of an 7
internal affairs investigation at the Portland Police Department
is any less worrisome or gerious for the employee that it was
recognized to be for State-Troopers in Hendsbee. . Furthermore,
the Portland Police Departmentfs Standard Operating Procedure on
‘Intérnal Affairs Investigations permitg the Chief to put an
officer on paid leave for the duration of the investigation (sSopr
 #52, VIi). .The SOP uses language identicél to ‘the collective
}bargaining_agreeﬁent (the investigatioﬁ'"shall be conducted with-
out unxeasonable delay") reflecting the employer’s recodnition
that the length of the investigation ig a_Working condition.  For

© fn Hendsbee, the discussion of the impact of Internal Affairs
investigations of employees- did not arise in the context of analyzing
a subject as mandatory or permissive. ~The question was whether having
‘Internal Affairs investigating grievances interfered with the
employees’ free exercise of -their collective bargaining rights.

~5-
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these reasons, we conclude - that the conditibn*of being the
subjéct of an internal‘investigation‘is & working condition that
is a mandatory subject of bargaining. we must also note the
obvious, that issues concerning employee discipline ang the
griévancé Procedure are also mandatory subjects of bargaining.
See, e.g, AFSCME v. Ellsworth School Committee, No. 81-41

(Me.LQR.B, July 23, 1981). ‘

For edse of discussion, we will first'add;ess the City'’'s
alternate propral for the Sﬁbcommittee‘which requires the -
Subcommittee to éonduct'its review after the Police Chiéf‘decides
the guestion of imposing disdipline. This alternate'proposall
-does not specify what is to occur if the‘Civilian Review
* Subcommittee disagrees with the Police Administration’'s décision-',
on discipline. Can the report of the Subcommittee be the basis
" for the_Administfation to. increase the‘discipline.impdsedé In
what circumstances? How wouid'a change in the diécipline imposed
qfféct'the.nature of aﬁd_time restrictionslon,grieviﬁg that . _
discipline? What if a discipline grie&ancelhas already'proceededr
through a number of steps before the Subcommittee’s report is '
issued? What happens to thé‘grieVance? These questions
~demonstrate that thé'City’s alternate proposal could - .

‘ sigﬁificantly and materially affect the working conditionsg and
contract grievance arbitration procedures of the members of the
bargaining. unit. Thus, we conclude that the impact of the work
of the Civilian Review Subcommittee upon the discipline procedure

and grievance procedure is a mandatory subject of bargaining. -

The City's primary broposal affects working conditions'to a’
lesser exﬁent in oneé respect because the Subcoemmittee conducts:
" its review before Police Administration has made any decision on
disciplineu - Thus, there is no Subcommittee assessment of the
Administratiﬁnfs decision on.discipline that could result in a
change'to the disciplinelimposedndr affect grieVances undérway.
On the other hand, the period of not knowing if any disecipline
'will be imposed is increased as Police Administration would not

-6~
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have the results of the Internal Affairs investigation until the
Subcommittee review process ig completed. o

AS'noted,above,-being the target of an internal affairs
investigation ig g significant issue for a police officer,
particularly in light of the fact that the officer can be
relieved of his or hef-duties by the Chief of police for the
duration'of the investigaﬁion. Therg is a-véry real stigma
associated.with being placed on administrative leave pending an

Will,extend‘the-investigation process by adding cne more step, at
a minimum,.bEfore Police Administration'makes a decision on
whether to impose discip;ine. The investigation process could be

investigation needs to be completed and sends it back to Internal
Affairs for- additional work. (This issue also applies to the
City’'s alternate pProposal.) '

W

The City recognizes that the investigation bProcess could be f

‘prolonged and notes that the most'recent collective bargaining - N

agreement addresses timing in general terms in the section on 3@3‘ &f\§u
. ‘ ks . h

member rights during internal investigations.® The City suggests ,“f§§§§
that any potential .delay problem could be "easily" resolved by ¢
"requiring the Subcommittee to act within a reasonable time or
lose the right to review.® (City’s brief, p. 9). Perhaps such a
move would alleviate'theIAssociation“s concerns aboﬁt the impact
of the process on working conditions, but it does not remove the

SThe fact that the existing contract language may, in the end, be
viewed by both parties as a satisfactory way to address new céncerns
raised by the operation of the Review Subcommittee does not have any
bearing on- whether the issue itself is a mandatory subject of
bargaining. o : : :

-7
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+issue from the realm of mandatofy subjects of bargaining,$"

The Association points out‘thatAthefcity'é proposal (and the ;¢ y
alternate proposal) ‘includesg a provision allowing either party to @J\yf3f/
. } &

‘use the Subcommittee reports in either the grievance procedure or é‘ﬁM
a2 -Civil Service Commission appeal.’ Contract grievance @§§
arbitration is specifically mentioned in the statute as a
mandatqu subject of bargaining. The‘evidence.theabarties.are'
allowed to use in the grievancé;pro;edure does-significantly and’
materially affect the grievanceuprOCess.:tThe City argues the use
of the Subcommittee’s;report-"is no different than any other
evidence which might be bresented by a party, and the hearing
officer cou}d&aécépt,'reject or limit the relévaney of the
report." (City’s brief, p; 9). fThis may ‘be an accurate.descrip;-“
tion of the norm for handling évidéncé.in.grievance pProceedings
and arbitration, Again, the facot that' the existing’nofms may be‘
sufficiently flexible to acéommodate'the‘introduction of a-new
‘repor;.does not meaﬁ that the issue is not a mahdatory subject 6f
bargaining; Current practice may or may not be sufficient; that
is simply not our call to make.

The Police Benevolent Associatibnﬁargues that even though
the  Subcommittee would have no -authority to recommend or impose
any particular discipline, it would bring so much politics into
‘the equation thép Police Administration would be forced to
respond. to the political ‘winds. we find this argument to be
without merit. Politics is always present in the operation of
any form of goverﬁment based on démocratic pfinciples. Whether a
‘government chooseg to respond to the political winds embodied in

STt is important to remember that identifying an issue as a

© mandatory subject of bargaining does not mean that a party is required
"to reach any particular agreement or even to make a concession. See
26 M.R.S8.A, 8365 (1) (C) ., ' : '

"Under the most recent collective bargaining agreement, an
officer may opt to use the Civil Service Commission appeal process
¢ rather than the grievance procedure. . Thig does noet transform the
. civil service Procedures into a mandatory subjeat of bargaining.

o
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a Qitizen Review board assessment or £o vespond to ¢icizens’
telephone cally to eity hall, or to citizens protemting on the
steps of city hall is entively irrelsvant to tha question of
whether a topic is a mandatory subject of bargalning,

To Summarizé, anﬂiéaué i9 a mandatory subject ¢f beargaining
if iv pignificantly and matexiaily relates to wages{ hours,
working conditions and contract grievance axbitvstion, If
requested, a party is.réquired to baﬁgain'ovex a mardatory
subject but iz not requirad to ieach any paxticular agre¢asment or
even to make a conceésion. The operation of the Civilian Review
Subcommittes proposed by the City is materially =nd elgnificantly
related to bath the_wciking condition of being the subject oF an
internal affai;s_in?gstigation and the contract grievance

. drbitration procedures. The alternative propcsal has an

additional impact on disciplinary action and the timing of
grievances, both mandatoxy subjects of bargaining.-

Rate in Augusta, Maine, this 27th day of June{‘2b01.

MATNE LABOR RELATIONS BCARD.

.\\

/ d i (N
Peter- T, Dawson

Chalr

| 4

-

‘Kﬁil;nornisp; cr. #//'
Employer Representative

Pl .ox

(,614~4’5$,/£444p4LA_
Carol B. Gilmore
Employee Representative
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