
City of Portland, Maine
Remote Finance Committee Meeting

 Thursday, October 7, 2021
5:00 PM, Remote via Zoom

AGENDA

ZOOM MEETING INFORMATION
  
 Due to the existence of an emergency or urgent issue the Finance Committee will conduct this 

meeting by remote methods/technology at the Zoom link provided below, in accordance with the 
requirements of 1 M.R.S. section 403-B and the City Council's Remote Participation Policy. Allow 
your computer to install the free
Zoom app to get the best meeting experience. If you are not able to attend live, a
recording will be uploaded to portlandmaine.gov/livestream the next day.
Please click the link below to join the webinar:
Please click the link below to join the webinar:
https://us06web.zoom.us/j/86042291154?pwd=MlRXYWcwdDVoWC9abUJvc0RVOG5zdz09
Passcode: 208059
Or One tap mobile :
    US: +13017158592,,86042291154#  or +13126266799,,86042291154#
Or Telephone:
    Dial(for higher quality, dial a number based on your current location):
        US: +1 301 715 8592  or +1 312 626 6799  or +1 646 558 8656  or +1 253 215 8782  or 
+1 346 248 7799  or +1 720 707 2699
Webinar ID: 860 4229 1154
    International numbers available: https://us06web.zoom.us/u/kc7Y1x6mCO

1. Introductions
  

2. American Rescue Plan - Project Funding Recommendations (Public Hearing and 
Vote)

  
 The Committee will continue their discussion of project funding recommendations for 

the first tranche of American Rescue Plan funding which were based on priorities 
identified by the Community, Council and City staff. Questions and answers from the 
previous meeting will be answered and the Committee will hold a public hearing. The 
Committee may take action in the form of a vote to recommend the list of projects to 
be funded to the full City Council.

Link to City of Portland American Rescue Plan Act Survey Responses, Public Comments and 
Funding Requests Received Including City Staff Requests through Friday, September 24th 2021:
https://drive.google.com/drive/folders/1QjgkseuIkhey088umkOyJZ6C3Lt8ZuhM?usp=sharing 

3. Discussion of Homeless Services Center Lease Proposal (Public Hearing and Vote)
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 This item was also discussed at the Tuesday, October 5th, 2021 Housing and 
Economic Development Committee meeting. At tonight’s meeting City staff will again 
present details of the proposed lease and Finance Director Brendan T. O’Connell 
will discuss the financial implications to the City including a comparison of the lease 
costs to financing the homeless services center via general obligation bonds. The 
Committee will hold a public hearing and may take action in the form of a 
recommendation to the full City Council.

Pursuant to 1 M.R.S.A. 405(6)(C), the Committee may go into executive session to 
discuss real estate lease negotiations and provide guidance to staff.

4. Adjournment
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THE AMERICAN RESCUE PLAN ACT
CITY COUNCIL WORKSHOP AND PUBLIC FORUM - SEPTEMBER 13th, 2021
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AMERICAN RESCUE PLAN ACT OF 2021 
 $1.9 Trillion TOTAL
 Municipal Portion (called the State and Local Fiscal Recovery 
Funds or SLFRF) is $130 billion of the $1.9 trillion
�45.5 B allocated to Entitlement Communities utilizing a modified formula
�19.5 B to smaller jurisdictions under population basis
�Counties receiving $65B

 Payments made to local governments in two tranches - first half 60 
days after enactment, second half one year later.
 City completed long US Treasury application and verification process 
and has received first tranche payment.  
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FUNDING FOR PORTLAND (AND 
OTHER ENTITLEMENT UNITS) IN MAINE

 NOTE:  There were minor changes in funding amounts in the final ARPA. South Portland was previously 
an entitlement community but aligned itself with Cumberland County to provide the full county with 
entitlement status in 2006.  For ARPA payment purposes South Portland appealed their initial 
treatment as a non-entitlement unit and received an increase in funding in from $2.5 to $10.5M.

 - Other Towns/Cities (non-entitlement units) in Maine are all receiving smaller allocations.
 - State Counties (including Cumberland, who will receive $57,300,87) are also receiving allocations.
 - The State of Maine has also released their initial plans for the $4.5 billion invested by the American 
Rescue Plan in the State of Maine
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ELIGIBLE EXPENDITURES: GENERAL 
RULES
 Unless otherwise noted, covered period is March 3, 
2021-December 31, 2024 
�Costs can be committed by December 31, 2024 but must be expended by 

December 31, 2026

 Cannot spend funds on pension deposits

 States and territories cannot spend the funds to reduce taxes or 
delay a tax increase

 May not be used as non-Federal Match for other Federal Programs
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USE OF FUNDS 
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PUBLIC HEALTH EXPENDITURES

 Services and programs to contain and mitigate the spread of COVID-19, 
including:
�Vaccination programs (Portland is >90% vaccine rate according to latest data
released by the State of Maine (see chart to the right) so not considered high need)  
�COVID texting and other related medical expenses 
�Contact Tracing 
�Personal protective equipment purchases
�Support of vulnerable populations to access medical or public health
�Capital investments in public facilities to meet pandemic operations needs
�Public communication efforts  
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PUBLIC HEALTH EXPENDITURES

 Services to address behavioral healthcare needs 
exacerbated by the pandemic, including: 
�Mental health treatment
�Substance use treatment
�Other behavioral health services
�Services or outreach to promote access to health and social services 
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ADDRESS NEGATIVE ECONOMIC 
IMPACTS CAUSED BY THE PUBLIC 
HEALTH EMERGENCY

 Supporting small businesses 

 Speeding the recovery of the tourism, travel, and hospitality sectors 

 Serving the hardest-hit communities and families 
�Addressing health disparities and the social determinants of health
� Investments in housing and neighborhoods
�Addressing educational disparities
�Promoting healthy childhood environments 

 Delivering assistance to workers and families 
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REPLACE LOST REVENUE

 Recipients may use these funds to replace lost revenue 

 Treasury’s Interim Final Rule establishes a methodology that each recipient can use to 
calculate its reduction in revenue. 

 Ability to calculate this revenue loss for several years (with growth factor 4.1%) 

 Most flexible category of eligible expenses and funds can be used to sustain 
municipal services, for maintenance and capital needs, cybersecurity, healthcare, 
police, fire or pubic safety and more. 

 Calculation method is being developed and Treasury is still taking input on Interim 
Final Rule.
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PROVIDE PREMIUM PAY FOR ESSENTIAL 
WORKERS DURING COVID19 EMERGENCY

 Employees of the jurisdiction designated by executive as essential

 Can be provided directly, or through grants to private employers to 
public health/safety staff and essential workers outside the public 
sector.
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INVEST IN WATER, SEWER, AND 
BROADBAND INFRASTRUCTURE

 Necessary investments

 Uses aligned with Environmental Protection Agency’s Clean Water 
Revolving Fund and Drinking Water State Revolving Fund to expedite 
project identification
�Building/upgrading facilities and transmission, distribution, and storage systems, 

including the replacement of lead service lines
�Invest in wastewater infrastructure projects- constructing publicly-owned treatment 

infrastructure, managing and treating stormwater or subsurface drainage water, 
facilitating water reuse, and securing publicly-owned treatment works

 Broadband Infrastructure
�Build broadband infrastructure with modern technologies in mind, specifically 

projects that deliver services offering: reliable 100 Mbps download and 100 
Mbps upload speeds
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REPORTING REQUIREMENTS
GUIDING PRINCIPLES

 - 34 pages of reporting requirements released earlier this week - staff review in progress
 - Requirements include one initial interim report, quarterly reports, and in some cases annual reports
 - Guidance addresses four priority areas for ensuring an equitable economic recovery:
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ARPA GUIDING PRINCIPLES
 Temporary Nature of ARPA Funds
�Care should be taken to avoid creating new programs or add-ons to 

existing programs that require an ongoing financial commitment.
�Use of ARPA funds to cover operating deficits caused by COVID-19 should 

be considered temporary and additional budget restraint may be necessary 
to achieve/maintain structural balance in future budgets.
�Investment in critical infrastructure is particularly well suited use of ARPA 

funds because it is a non-recurring expenditure that can be targeted to 
strategically important long- term assets that provide benefits over many 
years.
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ARPA GUIDING PRINCIPLES
 Take Time and Careful Consideration
�Use other dedicated grants and programs first whenever possible and save 

ARPA funds for priorities not eligible for other federal and state assistance 
programs.
�Whenever possible, expenditures related to the ARPA funding should be 

spread over the qualifying period (through December 31, 2024) to enhance 
budgetary and financial stability. 
�Adequate time should be taken to carefully consider all alternatives for the 

prudent use of ARPA funding prior to committing the resources to ensure the 
best use of the temporary funding.
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LINKS TO KEY ARPAL ARPA AND SLFRF 
DOCUMENTS AND RESOURCES
Document Title (# of pages) Description Link

American Rescue Plan Act of 2021 State and 
Local Fiscal Recovery Funds website

The general landing page for the ARPA 
State and Local Fiscal Recovery Funds

https://home.treasury.gov/policy-issues/coronav
irus/assistance-for-state-local-and-tribal-govern
ments/state-and-local-fiscal-recovery-funds

Full Text - American Rescue Plan Act of 2021 (242 
pages)

Full text of the American Rescue Plan Act 
(State and Local Fiscal Recovery Funds 
section is on pages 220 - 233).  

https://www.congress.gov/117/bills/hr1319/
BILLS-117hr1319enr.pdf

Interim Final Rule - State and Local Fiscal 
Recovery Funds (151 pages)

The US Department of Treasury’s initial 
implementation guidance (interim only, not 
expected to be finalized until late summer 
2021) containing more details on SLFRF 
and eligible categories of expenses

https://home.treasury.gov/system/files/136/F
RF-Interim-Final-Rule.pdf

State and Local Fiscal Recovery Funds - 
Frequently Asked Questions As of July 19, 2021 
(42 pages)

Complete list of frequently asked questions 
and responses from the US Treasury on 
implementation.  Excellent source of more 
detailed information, updated frequently.

https://home.treasury.gov/system/files/136/
SLFRPFAQ.pdf

State and Local Fiscal Recovery Funds 
Compliance and Reporting Guidance (35 pages)

Contains detailed information on the 
reporting requirements for entities which 
receive funding (including subrecipients). 

https://home.treasury.gov/system/files/136/
SLFRF-Compliance-and-Reporting-Guidanc
e.pdf
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COMMENT PERIOD IS OPEN
 
�Public facing website and public comment portal has been released
�https://portland.civilspace.io/en
�Public comment portal now opened on the CivilSpace
�Public health survey has been launched
�Business community survey has been launched
�Email comments may be submitted at any time
�Staff awaiting Final Rule from US Treasury (fall 2021)
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City ARPA website  →    https://portland.civilspace.io/
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NEXT STEPS - PUBLIC MEETINGS
In addition to the many meetings the City has already held during 2021 regarding the 
American Rescue Plan Act funding, the following additional meetings are scheduled 
over the next several months.  
�9/13/21 - 5PM - City Council Workshop - American Rescue Plan Act Funding Community Meeting / Public Forum

�9/23/21 - 5PM - Finance Committee Meeting - American Rescue Plan Act Project Requests & Recommendations Review

�10/7/21 - 5PM - Finance Committee Meeting - American Rescue Plan Act Project Recommendations - Public Hearing & Vote

�10/14/21 - 5PM - Finance Committee Meeting - American Rescue Plan Act Project Recommendations (If Necessary)

�10/18/21 - 5PM - City Council Meeting - American Rescue Plan Act Funding Recommendations - First Read

�10/25/21 - 5PM - City Council Workshop - American Rescue Plan Act Funding Recommendations

�11/1/21 - 5PM - City Council Meeting - American Rescue Plan Act Funding Recommendations - 2nd Read / Vote (Public Hearing)
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THE AMERICAN RESCUE PLAN 
ACT
Public Forum
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THE AMERICAN RESCUE PLAN ACT
STATE AND LOCAL FISCAL RECOVERY FUNDS: PUBLIC OUTREACH RESULTS, FUNDING REQUESTS AND FUNDING PRIORITIES

PRESENTATION TO CITY OF PORTLAND FINANCE COMMITTEE - 9/30/21
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Agenda - 9/30/21 ARPA Discussion

- Review ARPA timeline
- Review public outreach conducted to date
- Discuss community priorities identified by outreach
- Review selection criteria funding recommendations
- Discuss each priority category identified and specific projects 

recommended for funding in the first tranche
- Review details and where backup materials can be found on each 

project being recommended for funding in first tranche
- Questions, Answers and Requests for Information for next meeting
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PUBLIC OUTREACH TO DATE
 
�Public facing website and public comment portal has been released
�https://portland.civilspace.io/en - Launched in Summer 2021
�Public comment portal received strong participation - 2,000+ participants
�Community Health Improvement Survey - Over 400 participants
�Business community survey - Nearly 200 participants
�Hundreds of additional comments received via email, in person, and in public 

forums held by the City and others
�Dozens of meetings held with external organizations, individual City 

Departments, our elected officials and other local governmental organizations. 
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COMMUNITY PRIORITIES FROM PUBLIC COMMENT PORTAL
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City Council Common Goals for 2020/2021 (set in Dec ‘20) 
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SELECTION CRITERIA / CONSIDERATIONS

1. Does the request fall into an eligible category of ARPA spending?
2. Does the request address a priority (or multiple priorities) identified by the Community?
3. Does the request address a priority (or multiple priorities) identified by the City Council?
4. Is the request uniquely the responsibility of Portland or is it a shared / regional responsibility? 
5. Does the request follow the ARPA guiding principles? (see next 2 slides for refresher)
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ARPA GUIDING PRINCIPLES
 Temporary Nature of ARPA Funds
�Care should be taken to avoid creating new programs or add-ons to 

existing programs that require an ongoing financial commitment.
�Use of ARPA funds to cover operating deficits caused by COVID-19 should 

be considered temporary and additional budget restraint may be necessary 
to achieve/maintain structural balance in future budgets.
�Investment in critical infrastructure is particularly well suited use of ARPA 

funds because it is a non-recurring expenditure that can be targeted to 
strategically important long- term assets that provide benefits over many 
years.
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ARPA GUIDING PRINCIPLES
 Take Time and Careful Consideration
�Use other dedicated grants and programs first whenever possible and save 

ARPA funds for priorities not eligible for other federal and state assistance 
programs.
�Whenever possible, expenditures related to the ARPA funding should be 

spread over the qualifying period (through December 31, 2024) to enhance 
budgetary and financial stability. 
�Adequate time should be taken to carefully consider all alternatives for the 

prudent use of ARPA funding prior to committing the resources to ensure the 
best use of the temporary funding.
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COMMUNITY RECREATION, PARKS 
AND PUBLIC SPACES

 Mentioned as a priority by 1145 survey respondents (56%), 8 of 9 elected officials during    1 
on 1 meetings, during public comment received in person and via email, and by city staff. 
Eligible for ARPA spending per the FAQ and meet all ARPA guiding principles. 

Specific requests in this category for funding supported in the first tranche included:

- Kiwanis Community Pool Replacement
- Amethyst Park Public Landing Dock at Ocean Gateway
- Additional Big Belly’s, Trash Barrels and Recycling Barrels in Public Spaces
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AFFORDABLE HOUSING 
PROGRAMS

 Mentioned as a priority by 1061 survey respondents (52%), 9 of 9 elected officials (meets a 
direct City Council goal), during public comment received in person and via email, and by 
city staff. Eligible for ARPA spending per the FAQ and meet all ARPA guiding principles. 

- No specific requests came to the City in regards to specific housing development
- $1M of funding in each of the first two tranches ($2M) total of ARPA funding is being

recommended to be allocated to housing needs anticipated in upcoming 24 months
- See attached staff memo for details regarding requests in pipeline
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HOMELESS SERVICES

 Mentioned as a priority by 1061 survey respondents (52%), 9 of 9 elected officials (meets a 
direct City Council goal), during public comment received in person and via email, and by 
city staff. Eligible for ARPA spending per the FAQ and meet all ARPA guiding principles. 

Specific requests for funding supported in the first tranche included:

- Funding in Support for New Homeless Services Center
(note - request for funding also made to Cumberland County)

- Renovations and Expansion of Programs at 39 Forest Avenue
- Mental Health Crisis Training and Equipment for Dispatchers and Behavioral Health Staff
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PUBLIC HEALTH

 Mentioned as a priority by 871 survey respondents (43%), 9 of 9 elected officials, during 
public comment received in person and via email, and by city staff. Broadly eligible for 
ARPA spending per the FAQ and meets (in most cases) ARPA guiding principles. 

 

Specific requests for funding supported in the first tranche included:

- Funding for Additional Public Restrooms
- Renovations and Expansion of Programs at 39 Forest Avenue  
- Portland Exposition Building HVAC / Air Quality
- Additional Big Belly’s, Trash Barrels and Recycling Barrels in Public Spaces
- Mental Health Crisis Training and Equipment for Dispatchers and Behavioral Health Staff 
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CHILDCARE PROGRAM ASSISTANCE

 Mentioned as a priority by 774 survey respondents (38%), 8 of 9 elected officials, during 
public comment received in person and via email, and by city staff. Eligible for ARPA 
spending per the FAQ and meets most ARPA guiding principles. 

 

Specific requests for funding supported in the first tranche included:

- $1M in allocated funding for Additional Childcare Program Assistance 
- This may include: expansion of voucher programs, workforce development, grant program for existing 

child care providers, direct financial assistance to Youth & Family Outreach project to the extent they do 
not receive sufficient funding from other sources, and other solutions developed in consultation with City 
and regional network of community partners. 
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WATER, SEWER AND BROADBAND 
INFRASTRUCTURE

 Mentioned as a priority by over 1000 survey respondents (623 or 31% for Broadband 
Infrastructure, 400 or 20% for water/sewer infrastructure), 6 of 9 elected officials mentioned 
Broadband, 7 of 9 mentioned water/sewer infrastructure and water/sewer bill affordability), 
one or both were mentioned during public comment received in person and via email, and by 
city staff. Eligible for ARPA spending per the FAQ and meets ARPA guiding principles. 

Specific requests for funding supported in the first tranche included:

- Portland Water District - Various Water/Sewer Infrastructure Projects
- Portland Public Library - Bridging the Digital Divide Project
- City Hall and IT Pandemic Related Technology / Remote Meeting Needs
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SMALL BUSINESS ASSISTANCE & 
OTHER 

 Mentioned as a priority by over 548 survey respondents (27%), 6 of 9 elected officials, in our 
business survey, and also mentioned during public comment received in person and via 
email, and by city staff. Eligible for ARPA spending per the FAQ and meets ARPA guiding 
principles. 

Specific requests for funding supported in the first tranche included:

- Allocation of Funding for Continuation of Economic Development Programs from FY20
- Portland Harbor Pilots

(note - request for funding also made by Pilots to Cumberland County)
- Portland Public Library - Reimbursement of eligible COVID related expenditures
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ARPA FUNDING:
FIRST TRANCHE SUMMARY

First Tranche Breakdown:

 Amount of Funding Recommended for First Tranche:
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ARPA FUNDING REMINDER REMINDER:  
Revenue Loss Allocations FY22-FY24

During the FY22 budget process the City outlined the “off ramp” for reliance on ARPA funding to 
sustain critical municipal services.  $8.75M was used from the first tranche of funding with an 
additional $8.25M expected to be used in the second tranche to avoid significant tax rate 
increases.  As ARPA impacted revenues rebound in FY22, FY23 and FY24 the City will utilize less 
ARPA funding in each of those budget years to offset revenue losses.  This avoids a “budget cliff” 
where we would no longer have significant ARPA funding available in FY25.  

FY22 - $8.75M of ARPA funding to support revenue loss

FY23 - $5.5M of ARPA funding to support revenue loss

FY24 - $2.75M of ARPA funding to support revenue loss

FY25 - $0.00 of ARPA funding
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ARPA FUNDING:
SECOND TRANCHE SUMMARY

 Second Tranche Snapshot:
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LINKS TO KEY ARPA AND SLFRF DOCUMENTS 
AND RESOURCES
Document Title (# of pages) Description Link

American Rescue Plan Act of 2021 State and 
Local Fiscal Recovery Funds website

The general landing page for the ARPA 
State and Local Fiscal Recovery Funds

https://home.treasury.gov/policy-issues/coronav
irus/assistance-for-state-local-and-tribal-govern
ments/state-and-local-fiscal-recovery-funds

Full Text - American Rescue Plan Act of 2021 (242 
pages)

Full text of the American Rescue Plan Act 
(State and Local Fiscal Recovery Funds 
section is on pages 220 - 233).  

https://www.congress.gov/117/bills/hr1319/
BILLS-117hr1319enr.pdf

Interim Final Rule - State and Local Fiscal 
Recovery Funds (151 pages)

The US Department of Treasury’s initial 
implementation guidance (interim only, not 
expected to be finalized until late summer 
2021) containing more details on SLFRF 
and eligible categories of expenses

https://home.treasury.gov/system/files/136/F
RF-Interim-Final-Rule.pdf

State and Local Fiscal Recovery Funds - 
Frequently Asked Questions As of July 19, 2021 
(42 pages)

Complete list of frequently asked questions 
and responses from the US Treasury on 
implementation.  Excellent source of more 
detailed information, updated frequently.

https://home.treasury.gov/system/files/136/
SLFRPFAQ.pdf

State and Local Fiscal Recovery Funds 
Compliance and Reporting Guidance (35 pages)

Contains detailed information on the 
reporting requirements for entities which 
receive funding (including subrecipients). 

https://home.treasury.gov/system/files/136/
SLFRF-Compliance-and-Reporting-Guidanc
e.pdf
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LINKS TO CITY OF PORTLAND ARPA 
DOCUMENTS, PRESENTATIONS, REQUESTS
Document Title (# of pages) Description Link

City of Portland - ARPA Website The City’s website for all ARPA updates. https://portland.civilspace.io/en/projects/americ
an-rescue-plan-act

American Rescue Plan First Tranche Funding 
Recommendations Summary

Complete PDF of ARPA First Tranche 
funding recommendations and amounts 
including complete original backup 
materials. 

https://portlandme.civicclerk.com/Web/Player.a
spx?id=3025&key=-1&mod=-1&mk=-1&nov=0

American Rescue Plan Act - Comments / Funding 
Requests Received via Email

All comments and funding requests, 
including letters of support, received via 
email by the City of Portland.  This includes 
over 142 pages of public comments, 106 
City staff requests, and formal requests 
received from community organizations

https://drive.google.com/drive/u/0/folders/1Qjgk
seuIkhey088umkOyJZ6C3Lt8ZuhM
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NEXT STEPS - PUBLIC MEETINGS
In addition to the many meetings the City has already held during 2021 regarding the 
American Rescue Plan Act funding, the following additional meetings are scheduled 
over the next several months.  

�10/7/21 - 5PM - Finance Committee Meeting - American Rescue Plan Act Project Recommendations - Public Hearing & Vote

�10/14/21 - 5PM - Finance Committee Meeting - American Rescue Plan Act Project Recommendations (If Necessary)

�10/18/21 - 5PM - City Council Meeting - American Rescue Plan Act Funding Recommendations - First Read

�10/25/21 - 5PM - City Council Workshop - American Rescue Plan Act Funding Recommendations

�11/1/21 - 5PM - City Council Meeting - American Rescue Plan Act Funding Recommendations - 2nd Read / Vote (Public Hearing)
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THE AMERICAN RESCUE PLAN ACT
Questions and Answers
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City of Portland Maine - American Rescue Plan Act - First Tranche Funding Recommendations - 9/30/21
(note - due to limited funding and other constraints amount in the Funding Recommended column may not match the original requested funding amounts)

Project Title Description Funding 
Recomended

ARPA 
Eligible Community Priority Notes

Kiwanis Community Pool 
Replacement Kiwanis Community Pool Replacement $3,900,000 Yes

Parks Maintenance & 
Community Recreation

Additional funding will be requested from CIP - see attached request memo 
and report for more project details.

Homeless Services Center

Portion of funding towards new homeless services center $3,500,000 Yes Homeless Services

Additional funding will likely be recommended in Phase 2.  Additional funding 
has been requested from Cumberland County ARPA allocation as this is a 
regional issue.  Funding will be requsted from the State.  Additional CIP and 
City funding will be needed.  Total project estimated cost based on RFP 
responses was $19M-$20M (April 2021) and this figure has likely increased 
by 5-10% due to labor and materials inflation.  Value engineering will occur 
during final design to reduce the total cost. 

Housing Programs and Funding 
Expansion

Seek to expand funding approvals for projects which would be 
eligible for Housing Trust Funds, supplementing existing funding. $1,000,000 Yes Affordable Housing Programs

No other funding sources currently available would have as significant of an 
impact as this infusion. See attached memo.

Public Health / Social Services 
Facility - 39 Forest Ave 
Renovations and Expansion

Consolidation of HHS into single location for Social Services and 
Public Health including expanded programs, space for vaccine 
clinic and more. $750,000 Yes

Public Health
Homeless Services See attached memo

Public Restrooms #1 request mentioned in open public comment in survey - funding 
for expanded public restrooms in the City.   Further research and 
outreach will be done by City staff on on type and locations. $600,000 Yes

Public Health
Other

Up to $600,000 - final amount subject to change based on staff research and 
conclusions.  No specific requests received but this item was mentioned 
dozens of times in comments received by the City.

Portland Water District - Replace 
Water Mains on Concord Street 
with ARPA funding and reduce 
future water/sewer rates.

PWD is underway with a project  water and sewer mains on 
Concord Street 

$555,000 Yes Public Health 

Two PWD projects being recommended for funding totalling just under $1M.  
Portland Water District received no direct allocation of ARPA funding. A $1M 
reduction in the PWD budget reduce the water rate by $0.43 and would save 
the average Portland resident $36 in a year.  See attached memos.

Funding to Address Child Care 
Needs

Although we did not receive many specific funding request in 
regards to child care, we know this is an area of great need based 
on our outreach. City staff will continue to research and brainstorm 
with our community partners ways we can solve the child care 
problem.  Items which may be considered with this funding are 
training about existing childcare subsdidies available, start up 
capital (ex. loans / grants starting at $10,000; funding for small 
providers), expansion of existing voucher programs, pay incentives 
to the extent they were not available from the State's recent $73M 
investment etc. This includes financial support for the Youth and 
Family Outreach Child Care project to the extent it is needed if 
other funding sources fall through. $1,000,000 Yes Childcare Program Assistance

Up to $1M - any funding not allocated would be reconsidered for reallocation 
in Tranche 2

Amethyst Park Public Landing 
Dock

Cost to install existing floats to create a publicly accessible dock at 
the Amethyst Park. Can be used for transient berthing, islander 
use, water taxis, access to Ft Gorges, island access.  Construct 
240 lin ft of new public transient berthing in the existing Ocean 
Gateway marine passenger terminal complex.  Project utilizes 
existing concrete floats and includes gangway, pilings, and 
landside improvements. $475,000 Yes

Parks Maintenance & 
Community Recreation, Water 
Infrastructure

FY 2021 American Rescue Plan Act Travel, Tourism, and Outdoor 
Recreation Notice of Funding Opportunity

HVAC / Air Quality at Expo Center

Upgrade the 60 yr old ventilation system for adequate air flow to 
accommodate the facilities capacity.  Facility has been used on an 
increasingly frequent basis to meet pandemic public health needs 
and may be called upon again in the future.  The space was home 
to a vaccine clinic, hundreds of asylum seekers who could not be 
housed elsewhere, is a fallout shelter and cooling center, hosts 
Portland High School and maine other Maine school events, and is 
home to the Maine Celtics.   The current system cannot provide 
adequate airflow or use greater then a MERV5 filter. Systems are 
designed for a specific airflow, restricting the airflow will cause the 
system to fail. 

$475,000 Yes Public Health 
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City of Portland Maine - American Rescue Plan Act - First Tranche Funding Recommendations - 9/30/21
(note - due to limited funding and other constraints amount in the Funding Recommended column may not match the original requested funding amounts)

Project Title Description Funding 
Recomended

ARPA 
Eligible Community Priority Notes

Continuation of Economic 
Development Programs

This bucket of funding will be used to continue successful 
programs run by the Housing and Economic Development 
Department during FY20 that were funded via previous 
Coronavirus Relief Funding.  City staff including the American 
Rescue Plan Program Coordinator will assess the success of those 
previous programs and edtermine which to continue / expand  
based on demonstrated needs identified. $400,000 Yes

Small Business Assistance

Potential uses (previous programs) included Microenterprise grants and 
Winter Sustainability Grants.

PWD Baxter This project is needed and ready to be constructed due to a recent 
sewer force main leak that nearly ended in a
spill into Back Cove. This force main replacement is another step 
in the City’s goals to improve
the reliability and resiliency of the infrastructure that protects the 
water quality of Casco Bay and
the city of Portland. $400,000 Yes

Public Health
Water Infrastructure 
Improvements

Two PWD projects being recommended for funding totalling just under $1M.  
Portland Water District received no direct allocation of ARPA funding. A $1M 
reduction in the PWD budget reduce the water rate by $0.43 and would save 
the average Portland resident $36 in a year.

IT Pandemic Related Expenses The pandemic has exacerbated a number of IT issues based on 
the volume of users working remotely, the resulting cybersecurity 
issues, the complexities which have resulted from a fully remote 
public meeting environment, and potential future preparations for 
remote + local particilation in public meetings.  This block of 
funding would be used based on ARPA eligibility to meet 
cybersecurity needs and replace and upgrade IT infrastructure 
strained by the pandemic. $400,000 Yes Other

Portland Pilots Revenue loss from decreased cruise traffic due to pandemic - 
request was for $900,000 but deemed to be regional need (harbor 
shared by Portland / South Portland, all of Cumberland County / 
Southern Maine benefits). $300,000 Yes Small Business Assistance

Our funding recommendation is approximately 1/3 of what was requested by 
Portland Pilots ($900,000) as we feel the harbor and freight piloting benefits 
the entire region.  Other local and State partners may also support this 
request. 

PPL - Bridging the Digital Divide To address the negative outlook for small businesses and 
disparities experienced by low- and moderate-income families as 
well as New Americans in our community, the Library is preparing 
to broaden wifi access and create a technology classroom with 
multi-lingual support. Upgrade mobile wifi on Bookmobile - $6,000
• Establish technology lab/classroom at the Main Library, including 
one staff position, equipment, and multilingual services - $125,000 $135,000 Yes Broadband Infrastructure

Creation of new staff positions generally against ARPA guiding principles so 
this must be addressed (i.e. discontinue after expiration of ARPA funds 
expire, reprogram existing staff to this role etc)

Replacement and ADDING Big 
Belly's and Trash Barrels 10 Big Belly's @ $4,000/ea, 20 Trash Barrels @ $1,700/ea, 15 

Recycle Barrels @ $1,700/ea + contingency $125,000 Yes

Parks Maintenance & 
Community Recreation, Public 
Health

Behavioral Health Alternative 
Response Program

Equipment for enhancement of Behavioral Health / Alternative 
Response (Van, Radios, laptops) $85,000 Yes Homeless Services

Mental Health Crisis Training Mental Health Crisis training enhancements for sworn, 
communications center and behavioral health staff $40,000 Yes Public Health

PPL - Reimbursement of COVID 
related expenditures

The Portland Public Library submitted two additional project 
requests (HVAC - $37K,  additional COVID costs / revenue loss / 
budget curtailment of $270,492). This request spreads across a 
variety of cost categories and only a portion of them are likely to be 
considered eligible under the ARPA Interim Final Rule.  We are 
recommending an allocation of up to $60,000 for ARPA eligible 
cost reimbursement. $60,000 Yes Other

Reimbursements will be provided up to $60,000 for ARPA eligible 
expenditure categories.  

$14,200,000
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City of Portland Maine - American Rescue Plan Act - First Tranche Funding Recommendations - 9/30/21
(note - due to limited funding and other constraints amount in the Funding Recommended column may not match the original requested funding amounts)

Project Title Description Funding 
Recomended

ARPA 
Eligible Community Priority Notes
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CITY OF PORTLAND 

Executive Department 

Jon P. Jennings, City Manager 
 

MEMORANDUM 

TO:    Housing and Economic Development Committee  

FROM:   Jon P. Jennings, City Manager 

DATE:   September 30, 2021 

SUBJECT:   Homeless Service Center Ground and Building Master Leases 

I. ONE SENTENCE SUMMARY  

Draft Ground and Building Master Leases will support construction of the Planning 

Board approved approximately 51,690 square foot 200-bed city of Portland Homeless 

Service Center located at 654 Riverside Street. 

II. BACKGROUND  

The Homeless Service Center (HSC) is an approximately 51,690 square foot 200-bed 

facility with complete wrap around services. 

The City Council approved First and Second Agreements with Developers Collaborative 

(DC), the city selected HSC developer, for the city to cover costs to support DC 

finalizing the HSC design, handling a public engagement process to secure Planning 

Board approval, preparing construction/permit plans and proposing a financial public-

private partnership for DC to construct and own the HSC under a city lease/purchase 

option. 

The Planning Board approved the HSC on September 14, 2021. 

III. INTENDED RESULT AND OR COUNCIL GOAL ADDRESSED  

Housing and Economic Development Committee approval, in the form of a 

recommendation to the City Council, of Draft Ground and Building Master 

Leases to support construction of the Planning Board approved 

approximately 51,690 square foot 200-bed Homeless Service Center. 
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IV. FINANCIAL IMPACT  

Proposed business and financial terms for the Ground and Building Master 

Leases include: 

Ground Lease is on city-owned property. The property will remain owned 

by the city for the entire Building Lease term and will be pledged at no cost 

to support construction of the HSC. 

Building Master Lease/Purchase Option 

Homeless Service Center Cost. Capped at $25 million for the facility construction. The 

$5 million cost increase based upon the original DC $20 million Proposal are due to the 

finalizing the HSC facility space and site plans to address Planning Board approval 

conditions; the pandemic impact upon the cost of materials; energy efficiency 

requirements associated with the Green New Deal and site improvement expenses. The 

breakdown of increased project cost increases are as follows: 

➢ Changes in Planning Board comments and conditions = $750,000; 

➢ Green New Deal requirements (specifically HVAC, electrical and insulation) = 

$800,000; 

➢ Design Changes to the building including increase in ceiling height for improved 

natural light = $700,000;  

➢ Escalated materials costs from March to October = $1.05 million and 

➢ Increased scope and overall costs of site work, plantings, hardscaping, outdoor 

seating, etc. = $1.7 million. 

➢ TOTAL = $5 Million 

 Term. Twenty-five (25) years with two ten (10) year consecutive renewal options.  

City Upfront Investment. $5 million from City American Rescue Plan funds. 

Annual Rent. Fixed at $2.701 million for ten years followed by a drop to $307,500 in 

year 11 with annual 2.5% escalators to $434,489 in year 25. 

Purchase Option at end of year 25.  $1.  

Building capital, maintenance and operational cost responsibility. The city staff is 

comfortable with the city maintaining building capital responsibility because this will be 

a new building with equipment warranties. All facility operating and maintenance costs 

(i.e., utilities, insurance, janitorial services, building property taxes, etc.) will be handled 

by the city. The city will ultimately own the facility, so it makes sense for the city to 

maintain it. 

V. STAFF ANALYSIS  

 

The proposed business financial terms are reasonable when compared to the city cost of 

issuing debt to support the entire facility costs but additional analysis and negotiations 

will be necessary prior to final lease approval.   
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VI. RECOMMENDATION  

 

City staff recommends approval of the Draft Ground and Building Leases in substantial 

conformance as attached. Approval should be in the form of HSC total cost cap of $25 

million with allowing staff to negotiate equal or better lease terms based additional 

negotiations with the developer and possible additional State of Maine and/or 

Cumberland County funds to support the HSC. 

VII. LIST ATTACHMENTS  

• GROUND LEASE AGREEMENT Between the CITY OF PORTLAND and 

DC RIVERSIDE LLC 

• LEASE AGREEMENT, DC Riverside LLC/ CITY OF PORTLAND 

HOMELESS SERVICE CENTER 

       

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

389 Congress Street • Portland, Maine 04101 • 207-874-8300 

info@portlandmaine.gov • www.portlandmaine.gov 
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GROUND LEASE AGREEMENT 

 

THIS GROUND LEASE AGREEMENT (this “Lease”) made as of the ___ day of           , 

2021, by and between the CITY OF PORTLAND, a Maine municipal corporation with a 

principal place of business and mailing address of 389 Congress Street, Portland, Maine 04101 

(hereinafter referred to as “Landlord”), and DC RIVERSIDE LLC, a Maine limited liability 

company with a mailing address c/o Developers Collaborative, 631 Stevens Avenue, Suite 

203, Portland, Maine 04103 (hereinafter referred to as “Tenant”). 

W I T N E S S E T H: 

 

WHEREAS, Landlord is the owner of real property located at 654 Riverside Street, 

Portland, Maine, said real property being a portion of the premises described in a Quitclaim 

Deed with Covenant from Downtown Portland Corporation to the City of Portland, dated May 

18, 2010 and recorded in the Cumberland County Registry of Deeds in Book 27825, Page 68, 

depicted as “Proposed Lot 4-2” on a plan titled “2nd Amended Riverside Subdivision, Riverside 

Street, Portland” prepared by Sebago Technics dated January 23, 2018, revised through January 

23, 2018, approved by the City of Portland Planning Board on January 23, 2018, and recorded in 

the Cumberland County Registry of Deeds in Plan Book 218, Page 199, generally depicted on 

the City of Portland Tax Map 323, Block A, Lot 3-5, and Tax Map 322, Block A, Lot 10, and 

being more particularly described in Exhibit A, attached hereto (the “Property”).  The exact 

configuration of the Property is subject to a site plan amendment approval (resulting in a Third 

Amended Subdivision Plan, for which the Landlord shall be responsible).  The parties agree to 

mutually cooperate to create, modify and revise the legal description of the Property described 

on Exhibit A to accommodate the Third Amended Subdivision Plan, and to attach a substitute or 

supplementary exhibit to the Lease to reflect the revised description.; and 

WHEREAS, Landlord desires to lease said Property, and appurtenant rights as more 

particularly described herein, to Tenant, and Tenant desires to lease such Property and 

appurtenant rights from Landlord, to construct an approximately 51,690 square foot homeless 

services center (the “Building”), which is generally depicted on the site plan attached hereto as 

Exhibit B; and 

WHEREAS, contemporaneously herewith, Landlord and Tenant intend to enter into a 

master lease agreement (the “Master Lease”), whereby Landlord as the Master Lease Tenant, 

will lease the Building from Tenant, as Master Lease Landlord, for the operation of the City of 

Portland “Homeless Services Center.” 

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and 

agreements contained herein, Landlord and Tenant hereby agree as follows: 

SECTION 1. Leased Premises; Title:  Landlord hereby leases, demises and lets to Tenant, 

and Tenant hereby leases, takes and hires from Landlord, for the term and upon and subject to 

the terms, conditions, covenants and provisions set forth in this Lease, the Property, free and 

clear of all liens and encumbrances (other than those matters set forth herein or in any schedules 

or exhibits attached hereto, none of which shall interfere with the use and enjoyment of the 

Leased Premises or unreasonably interfere with the construction, use and operation of the 
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Building), together with any and all appurtenances, rights, privileges and easements benefiting, 

belonging or pertaining thereto, including any easements granted subsequent to the date hereof 

(the “Leased Premises”).  Exhibit B shall be updated periodically by way of a substitute exhibit 

to this Lease as necessary to accurately reflect the approved site plan, as they may be modified 

by the mutual consent of Landlord and Tenant, to assure the Leased Premises meet all State and 

municipal code regulations and conditions of approval, and to memorialize appurtenant 

easements and rights to the Leased Premises granted pursuant to Section 19 or otherwise. Tenant 

may, but shall have no obligation to, obtain a leasehold commitment of title insurance covering 

the Leased Premises from a title company acceptable to Tenant.  Landlord agrees that it will not 

take any action after the effective date of this Lease which shall adversely affect the status of 

Tenant’s leasehold interest in the Leased Premises.  

SECTION 2. Term: 

(a) This Lease shall be effective on the date of the signature of the last party to 

execute this Lease.  Notwithstanding the effective date of this Lease, the term of this Lease 

shall Commence on the Commencement Date, as hereinafter defined and shall continue 

thereafter for a period of fifty (50) years (the “Term” or “term”), unless sooner terminated in 

accordance with the terms and conditions hereof. 

The “Commencement Date,” as used herein, shall mean the Commencement Date of the 

Master Lease.  Landlord and Tenant shall confirm the Commencement Date and Term expiration 

date by mutually executing a term commencement date confirmation agreement in form mutually 

satisfactory to the parties promptly after the date the Commencement Date is determined.  

SECTION 3. Rent:  Base Rent for the entirety of the Term shall be $1.00, due and payable 

by Tenant to Landlord upon execution of this Lease, receipt of which is hereby acknowledged. 

SECTION 4. Permitted Use:  The Tenant shall use the Leased Premises for the 

construction, development, maintenance, repair, replacement, management and operation of an 

approximately 51,690 square foot building to be operated as a homeless service center, and any 

other approved improvements created or designed to serve such purpose, including utilities and 

any other reasonably related improvements in connection with such use, and any other lawful 

uses permitted by applicable zoning (the “Permitted Use”). 

SECTION 5. Parking:   There are no parking rights provided as part of this Lease, but the 

foregoing shall not prevent Tenant from constructing and using parking spaces on the Leased 

Premises. 

SECTION 6. Taxes and Utilities:  

(a) Tenant shall pay all real estate taxes, personal property taxes, and utility and 

maintenance expenses for the Leased Premises.  It is intended that this is a net, net, net lease. 

(b) Tenant, during the term of this Lease, as additional rent, shall pay and discharge 

punctually as and when the same shall become due and payable, all taxes (including without 

limitation all real estate taxes, for the Building and personal property taxes, if any), special and 
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general assessments, water fees, sewer fees, Stormwater fees, and other governmental 

impositions and charges of every kind and nature whatsoever, extraordinary as well as 

ordinary, except as otherwise provided in this Section (hereinafter referred to as “Taxes”), and 

each and every installment thereof which shall or may during the term of this Lease be 

charged, levied, laid, assessed, imposed, become due and payable, or a lien upon, or with 

respect to, the Leased Premises or any part thereof, and any buildings, appurtenances, or 

equipment thereon or therein or any part thereof, together with all interest and penalties 

thereon, under or by virtue of all present or future laws, ordinances, requirements, orders, 

directives, rules and regulations of the federal, state, county and municipal governments and of 

all other governmental authorities whatsoever (all of which shall also be included in the term 

“Taxes” as heretofore defined); and, if not otherwise billed directly to Tenant by the providers, 

all sewer rents and charges for water, steam, gas, heat, hot water, electricity, light and power, 

and other service or services furnished to the Leased Premises during the term of this Lease 

(hereinafter referred to as “Utility Expenses”).  Landlord agrees to promptly deliver to Tenant 

any tax or utility bills relating to the Leased Premises that are delivered to Landlord. 

(c) Landlord and Tenant shall use their best efforts to have all Utility Expenses for 

services provided to the Leased Premises metered and charged directly to Tenant.  In the event 

any of the Utility Expenses are charged to Landlord, Landlord shall have the right to pay such 

Utility Expenses directly to the service provider and collect such Utility Expenses for use of 

the Leased Premises from Tenant as additional rent, based on reasonable prorations of the 

entire charge. 

(d) All such Taxes, which shall become payable during each of the calendar or fiscal 

tax years, as the case may be, in which the term of this Lease commences or terminates, shall 

be equitably apportioned pro rata between Landlord and Tenant in accordance with the 

respective portions of such year during which such term shall be in effect. 

(e) In the event Tenant fails to pay Taxes on the Leased Premises within seven (7) 

days after receipt of written notice from Landlord, then Landlord shall have the right to pay 

such Taxes owed and collect such amounts from Tenant.  

SECTION 7. Construction of Buildings and Improvements: 

(a) Tenant, at its own cost and expense shall construct, develop, and locate the 

Building and other improvements on the Leased Premises in accordance with the Master Lease 

Tenant shall, at its expense, cause the Leased Premises to be developed, improved and 

maintained, in accordance with plans approved by Tenant and Landlord and all pertinent 

governmental authorities as provided in the Master Lease.       

(b) Throughout the duration of this Lease, Tenant agrees that all installations of or in 

any buildings, structures, and improvements that may be erected on the Leased Premises by 

Tenant, including, but not limited to, all plumbing, electrical, heating, air conditioning, safety 

equipment, and ventilation equipment and systems, and all other equipment, will be installed, 

operated, and maintained in accordance with the law and with the regulations and requirements 

of any and all governmental authorities, agencies, or departments having jurisdiction thereof, 

without cost or expense to Landlord. 
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(c) If, at any time during the term of this Lease, any liens or claims of mechanics, 

laborers, or material suppliers shall be filed against the Leased Premises or fixtures of Tenant, 

or any part or parts thereof, for any work, labor, or materials furnished, alleged to have been 

furnished or to be furnished pursuant to an agreement by Tenant or any person holding 

thereunder, Tenant, within sixty (60) days after the date of the filing or recording of any such 

lien, or the filing or recording of any notice of intention to file a lien or claim of lien at 

Tenant’s own cost and expense, shall cause the same to be discharged by payment, bond, or 

otherwise, or at the option of Tenant, Tenant shall deposit, in trust, with Landlord or a bank or 

financial institution duly licensed to do business in the State of Maine or other mutually agreed 

upon escrow agent, a sum of money equal to the amount of such recorded lien, plus twenty-

five percent (25%) thereof, to be applied either (a) to such portion of the amount, if any, as 

may be determined to be due and owing to the lien or in a final judgment of a court of 

competent jurisdiction, when and if such final judgment is no longer subject to appeal, or (b) to 

the payment of the lien or of all or a portion of said sum when and if written notice shall be 

sent by Tenant expressly authorizing such payment. Tenant shall also promptly reimburse 

Landlord for all of its expenses, losses and costs, including reasonable attorney fees, 

attributable to any such lien claims. 

 

(d) Notwithstanding the foregoing, Tenant shall have the right to contest or review 

any such claim or lien by appropriate legal proceedings and in the event of any such contest or 

review, Tenant shall prosecute the contest with reasonable diligence, at Tenant’s sole expense, 

and Tenant shall at all times effectually stay or prevent any official or judicial sale of the 

Leased Premises and Tenant shall pay or otherwise satisfy any final judgment (unless Tenant 

shall appeal the same, in which event the judgment entered on last appeal shall be the 

determining factor) which may be entered against it and thereafter promptly procure record 

satisfaction of the lien.  Notwithstanding the foregoing, Tenant shall promptly pay all such 

liens and claims if at any time the Leased Premises or any part thereof shall then be subject to 

imminent forfeiture without any right of redemption. 

(e) Subject to the terms of clause (f) of this Section 7 and Section 23, title to any 

building or improvements situated or erected on the Leased Premises (other than common 

utility lines), including the Building, and the Building-related equipment and other items 

installed thereon and any alteration, change or addition thereto shall remain in Tenant; and 

Tenant shall be entitled to take and deduct all depreciation and other deductions and tax credits 

related thereto on Tenant’s income tax returns for the Building or buildings, Building-related 

equipment and/or other items, improvements, expenditures, additions, changes or alterations.   

(f) On the expiration or any earlier termination of this Lease (unless terminated by 

Tenant as a result of a default by Landlord or by mutual consent of Landlord and Tenant), 

Tenant shall quit and surrender to Landlord the Leased Premises, the Building and all 

improvements then thereon in good condition, subject to reasonable wear and tear, in 

accordance with the provisions of Section 23. 

SECTION 8. Maintenance:  Landlord shall have no obligation to maintain or repair the 

Leased Premises or any improvements thereon in its capacity as Landlord hereunder (but subject 

to the terms of the Master Lease).  During the term of this Lease, and subject to the terms of the 

Master Lease, Tenant shall, at its expense, maintain in good repair and condition the Leased 
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Premises, reasonable wear and tear and casualty only excepted.    

SECTION 9. Requirements of Public Authority:  During the term of this Lease, Tenant 

shall, at its own cost and expense, promptly observe and comply with all present and future laws, 

ordinances, requirements, orders, directives, rules and regulations of the federal, state, county, 

town and city governments and of all other governmental authorities affecting the Leased 

Premises or appurtenances thereto or any part thereof whether the same are in force at the 

commencement of the term of this Lease or may in the future be passed, enacted or directed. 

SECTION 10. Access to Premises:  Landlord shall have the right, upon reasonable prior 

notice to Tenant, and subject to the terms of the Master Lease or any permitted subleases, to 

enter upon the Leased Premises at all reasonable times to examine the same provided such entry 

shall not unreasonably interfere with the use then being conducted on the Leased Premises or 

interfere with the rights of the tenant under the Master Lease or any subtenants within the 

Building.  Further reserving, (a) for the benefit of the Landlord, the right of pedestrian and 

vehicular access to the currently existing communications tower located on the Leased Premises, 

and (b) for the benefit of the Landlord, and the general public (to the extent permitted by the 

Landlord), the right of pedestrian access to the Portland Trails network that currently (or in the 

future) connects to the Leased Premises; provided, that the exercise by Landlord (and the general 

public, if applicable) shall not unreasonably interfere with Tenant’s rights hereunder.   

SECTION 11. Assignment and Subletting:  With the advance written approval of Landlord, 

which shall not be unreasonably withheld, conditioned or delayed, Tenant may assign or 

sublease, all or any portion of the Leased Premises and may permit any subtenant or subtenants 

to assign or sublease this Lease or any sublease of all or any part of the Leased Premises so long 

as such assignee, sublessee, mortgagee, etc., in Landlord’s reasonable discretion, is capable of 

performing all financial obligations owing to Landlord under the Lease; provided, however, 

Tenant, without such consent, may assign this Lease in its entirety or sublease a portion of this 

Lease to any affiliate, subsidiary or entity that is under common control with Tenant. Upon any 

assignment of this Lease, Tenant shall remain obligated under this Lease unless Landlord agrees 

otherwise in writing and receives a written agreement whereby the assignee agrees to assume 

such obligations and liabilities as a direct obligation to Landlord.  Notwithstanding the 

foregoing, Tenant or its permitted assignees or subtenants may pledge, mortgage or otherwise 

provide or encumber the leasehold and Lease and/or Building and improvements to any 

Leasehold Mortgagees or lenders without the consent of Landlord.   

SECTION 12. Landlord’s Services:  Except as otherwise provided herein, Landlord shall not 

be obligated to provide any services to Tenant. 

SECTION 13. Signage:  Tenant may, without cost or expense to Landlord, at any time and 

from time to time, place or permit to be placed signs, outdoor lighting devices and advertising 

matter outside of the Building constructed on the Leased Premises, and remove them or permit 

them to be removed, provided (i) the signs, lighting devices or advertising matter are in full 

compliance with all applicable laws, ordinances, and regulations pertaining thereto, including 

any conditions of approval as may be imposed by the City of Portland, and (ii) Tenant receives 

the prior approval of Landlord as to the size, number, location, and design of such sign(s), such 

approval not being unreasonably withheld, conditioned or delayed.  Landlord hereby agrees to 
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execute any applications and consents that are reasonably required by governmental authorities 

for the construction, establishment or placement of such signs, but no such applications or 

consents shall impose any liability on Landlord by virtue of the erection or maintenance of any 

of said signs and Tenant covenants and agrees to indemnify, save Landlord harmless and defend, 

from any liability for damages or injuries including property damage and reasonable attorney 

fees, that may be sustained by anyone by reason thereof.  

Except as aforesaid, Tenant shall have no right to place any signs at any location outside 

of the Leased Premises without the prior written consent of Landlord, which consent may be 

withheld, in its sole discretion. 

Tenant also shall not be restricted in its placement of signs inside of the Building, or on 

the windows of the Leased Premises, provided that in each instance it complies with all 

applicable laws, regulations, and ordinances. 

SECTION 14. Indemnity: 

(a) Subject to the provisions of this Lease, Tenant shall indemnify and save harmless 

Landlord from and against any and all liability, damage, penalties, claims or judgments arising 

from injury to person or property damage sustained by anyone in and about the Leased 

Premises, other than injury or damage caused by Landlord’s gross negligence or intentional 

acts, or acts or omissions of Landlord in its capacity as tenant under the Master Lease.  Tenant 

shall, at its own cost and expense, defend (and pay attorney’s fees in connection with) any and 

all suits or actions which may be brought against Landlord or in which Landlord may be 

impleaded with others upon any such above mentioned matter, claim or claims. 

(b) Subject to the provisions of this Lease, and except to the extent arising from its 

own gross negligent act(s), gross negligent omission(s) or intentional act(s), or acts or 

omissions of Landlord in its capacity as tenant under the Master Lease, Landlord shall not be 

responsible or liable for any damage or injury to any property, fixtures, buildings or other 

improvements, or to any person or persons, at any time on the Leased Premises, including any 

damage or injury to Tenant or to any of Tenant’s officers, agents, servants, employees, 

contractors, customers or subtenants, arising from the use or occupancy of the Leased 

Premises, provided, however, Landlord shall indemnify Tenant for its gross negligent acts or 

gross negligent omissions or intentional acts. Notwithstanding the foregoing, the indemnity 

provided under this Section shall not be construed as a waiver of Landlord’s right to assert any 

and all defenses in response to claims made against Landlord, its officers, agents, or employees 

pursuant to the Maine Tort Claims Act or any other privileges or immunities as may be 

provided by law. 

(c) Tenant agrees to look solely to Landlord, including Landlord’s interest in the 

Property, for recovery of any judgment from Landlord; it being agreed thatany employee or 

beneficiary of Landlord, are not personally liable for any such judgment.  The provision 

contained in the foregoing sentence shall not limit any right that Tenant might otherwise have 

to obtain injunctive relief against Landlord or Landlord’s successors in interest, or any other 

action not involving the personal liability of Landlord. 
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SECTION 15. Insurance: 

(a) Tenant shall provide at its expense, and keep in force during the term of this 

Lease, general liability insurance with a good and solvent insurance company or companies 

licensed to do business in the State of Maine, selected by Tenant, in the amount of at least 

Three Million Dollars ($3,000,000) with respect to injury or death, and Five Million Dollars 

($5,000,000) with respect to damages to property, occurring in or about the Leased Premises.  

Such policy or policies shall name Landlord as an additional insured.  Tenant agrees to deliver 

certificates of such insurance to Landlord.  Such insurance shall name Landlord as an 

additional insured and contain an agreement that such policy shall be non-cancelable without at 

least 10 days’ written notice to Landlord. 

(b) During the term of this Lease, Tenant shall keep the Building and improvements 

erected by Tenant on the Leased Premises at any time insured, against loss or damage by fire, 

and those casualties covered by the customary extended coverage endorsements, in an amount 

equal to at least one hundred percent (100%) of the full or sound insurable value of the 

Building and improvements.  Subject to the prior rights of any lender to Tenant with respect to 

such proceeds , all proceeds payable at any time and from time to time by any insurance 

company under such policies shall be payable to Tenant and may be used by Tenant for the 

reconstruction of the damaged improvements, subject, however to the terms of the Master 

Lease.  Landlord shall, at Tenant’s cost and expense, cooperate fully with Tenant in order to 

obtain the largest possible recovery and shall execute any and all consents and other 

instruments and take all other actions reasonably necessary or desirable in order to effectuate 

the same and to cause such proceeds to be paid as herein before provided.  Tenant shall have 

the right to make all adjustments of loss and execute all proofs of loss in its name. 

SECTION 16. Waiver of Subrogation:  All policies covering real or personal property which 

either party obtains affecting the Leased Premises shall include a clause or endorsement denying 

the insurer any rights of subrogation or recovery against the other party to the extent rights have 

been waived by the insured before the occurrence of injury or loss.  Landlord and Tenant hereby 

waive any rights of subrogation or recovery against the other for damage or loss to their 

respective property due to hazards covered or which should be covered by policies of insurance 

obtained or which should be or have been obtained pursuant to this Lease, to the extent of the 

injury or loss covered thereby assuming that any deductible shall be deemed to be insurance 

coverage. 

SECTION 17. Destruction:  In case of any damage to or destruction of the Building or any 

other improvements on the Leased Premises, or any portion thereof caused by fire or other 

casualty, Tenant shall promptly give written notice thereof to Landlord, and Tenant shall, at 

Tenant’s sole cost and expense, immediately take all necessary action to secure the Leased 

Premises against unauthorized entry and shall continue such actions until the completion of 

restoration and rebuilding of Building and/or improvements, or the earlier termination of this 

Lease.  Tenant shall, at its sole cost and expense (subject to the terms of the Master Lease), and 

without regard to the coverage, amount or availability of proceeds of any insurance, restore, 

repair, replace, rebuild or alter the same as nearly as possible to its condition immediately prior 

to such damage or destruction, all in conformity with and subject to plans and drawings to be 

approved by Landlord, which approval shall not be unreasonably withheld, conditioned, or 
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delayed.  Tenant shall complete such repairs, replacement, or rebuilding within a period of time 

which, under all prevailing circumstances, shall be reasonable.   

SECTION 18. Eminent Domain: 

(a) If, after the execution of this Lease and prior to the expiration of the Term, the 

whole or a material part of the Leased Premises shall be taken by eminent domain by a 

governmental agency other than Landlord, then the term hereof shall cease as of the time when 

Landlord shall be divested of its title in the Leased Premises or a material portion thereof, and 

rent shall be apportioned as of the time of the termination.  A taking of a “material part of the 

Leased Premises” shall mean a taking which in the reasonable opinion of Tenant is extensive 

enough to render the Leased Premises unsuitable for the business and operations of Tenant 

thereon. Upon such a taking by eminent domain and an associated termination of this Lease, 

the parties agree to apportion the proceeds of the eminent domain award as follows:  Landlord 

reserves to itself, and Tenant assigns to Landlord, all rights to damages and awards accruing on 

account of any taking by eminent domain or by reason of any act of any public authority other 

than Landlord for which damages or awards are payable relating to the value of the underlying 

unimproved land.  Tenant reserves to itself, and Landlord assigns to Tenant, all rights to 

damages and awards accruing on account of any taking by eminent domain or by reason of any 

act of any public authority other than Landlord relating to, and the Tenant reserves a right, 

under all circumstances, to the full amount of that portion of the proceeds of such a taking 

attributable to the value of the buildings, improvements to and fixtures located on the Leased 

Premises.  Tenant and Landlord may each fully participate in any such eminent domain 

proceeding and each party agrees to execute such instruments of assignment as may be 

reasonably required in any petition for the recovery of such damages or awards and Tenant and 

Landlord shall diligently pursue the same.  It is agreed further that Landlord does not reserve to 

itself, and Tenant does not assign to Landlord, in addition to any damages or awards payable 

by any governmental authority for the buildings, improvements made and trade fixtures 

installed by Tenant, or those claiming under Tenant.  Tenant shall also be entitled to any 

damages awarded for moving expenses in any such proceeding and any award for loss of the 

unexpired portion of the term of this Lease.  In the event any award for eminent domain does 

not attribute separate values to these elements of damages, the parties shall for a period of 

thirty (30) days following issuance of the award attempt in good faith to allocate the award 

proceeds as between based on the factors noted above or, if the parties cannot agree on an 

allocation, the matter shall be submitted to arbitration in accordance with the terms hereof. 

(b) In the event of the partial taking or condemnation or purchase by a governmental 

agency other than Landlord which is not extensive enough to render the Leased Premises 

unsuitable for the business of Tenant, then, subject to the provisions of any mortgage or 

leasehold mortgage encumbering the Leased Premises from time to time, the proceeds shall be 

paid to Tenant which shall, subject to and limited by the amount of such proceeds that are 

actually available to Tenant, commence to restore, and thereafter complete such restoration, 

subject to any delays resulting from any cause not within the reasonable control of Tenant, the 

Leased Premises to a condition reasonably comparable to their condition at the time of such 

condemnation, less the portion lost in the taking or purchase, and this Lease shall continue in 

full force and effect, and the rent payable hereunder from and after said taking or purchase 

shall continue proportionally abated by the percentage reduction, if any, between the leasable 
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area of the Leased Premises before the condemnation event and its leasable area after 

restoration.   

(c) Landlord agrees that it shall not commence or undertake any taking or 

condemnation proceeding against the Leased Premises. 

SECTION 19. Utilities/Easements:  Landlord, if requested by Tenant, shall join in reasonable 

agreements affecting the Leased Premises with utility companies, and/or public authorities which 

provide necessary and customary utilities creating easements in favor of such companies and/or 

authorities as are required in order to service the Building for the Permitted Use (including but 

not limited to the rights to install, lay, relay, construct, maintain, repair, improve, remove, 

replace and use utility lines, mains, cables, conduits, pipes and poles, with all related fixtures and 

appurtenances).  Subject to the terms of the Master Lease, Tenant shall be responsible, at its 

expense, for bringing all utility lines, including without limitation natural gas lines and water and 

sewer lines to the Leased Premises from main lines or taps or connections in lines located on or 

near the Property.  

SECTION 20. Subordination of Lease to Fee Mortgages:  Subject to the terms of Section 21, 

the Tenant agrees, when requested by Landlord, to subordinate this Lease and the lien thereof to 

the lien of any mortgage or mortgages placed on Leased Premises (exclusive of any building or 

improvements placed upon the Leased Premises by Tenant at its expense) and to execute such 

recordable instruments as may be requested for the purpose, provided the holder of the mortgage 

on any portion of the Leased Premises or which has or may have rights effecting Tenant’s 

interest as tenant under this Lease enters into a written agreement in recordable form with Tenant 

reasonably satisfactory to Tenant and its lender providing that, if by reason of breach of any 

condition of the mortgage, the mortgagee will, so long as Tenant complies with all the terms of 

this Lease, recognize Tenant and permit Tenant to continue in possession of the Leased Premises 

in accordance with the provisions of this Lease, and that said possession shall not be disturbed by 

a sale of the land and Landlord’s rights under this Lease by the mortgagee.  Tenant agrees, if 

requested by the holder of any such mortgage, to be a party to said agreement and will agree in 

substance that if the mortgagee or any person claiming under the mortgagee (including a 

purchaser at foreclosure sale, its successors and assigns) shall succeed to the interest of Landlord 

in this Lease, it will recognize said mortgagee or person and its successors and assigns as its 

Landlord under the terms of this Lease.  Tenant agrees that it will, upon the request of Landlord, 

execute, acknowledge and deliver any and all instruments necessary or desirable to give effect to 

or notice of such subordination, all in form reasonably satisfactory to Tenant, and containing the 

recognition provisions described in this Section.  The word “mortgage” as used herein includes 

mortgages, deeds of trust, or other similar instruments and modifications, consolidations, 

extensions, renewals, replacements and substitutes thereof.   

SECTION 21. Leasehold Mortgages:  Notwithstanding anything to the contrary contained in 

this Lease, Tenant shall have the right, at any time and from time to time, without being required 

to obtain Landlord’s consent, to mortgage, pledge as security or otherwise encumber for security 

purposes the leasehold interest herein demised on such terms, conditions and maturity as Tenant 

shall determine, and to enter into any and all extensions, modifications, amendments, 

replacements(s), and refinancing(s) of any such leasehold mortgage as Tenant may desire.  Any 

such lender, secured party or pledgee and any then holder of any leasehold mortgage, security or 
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pledge may be referred to in this Lease as “Leasehold Mortgagee.”  Upon Tenant’s request, 

Landlord shall make such changes or modifications to this Lease, with the exception of those 

provisions of this Lease concerning the Base Rent and the length of the Term, as are reasonably 

requested by any Leasehold Mortgagee to facilitate the mortgaging of the leasehold estate.  

Landlord shall execute such instruments as may be required by each Leasehold Mortgagee in 

order to subordinate the rights and interest of Landlord to the lien of each mortgage; however, in 

no event shall Landlord be required to subordinate its fee simple title in the land to such 

Leasehold Mortgagee. 

At the request of Tenant or any Leasehold Mortgagee, Landlord shall enter into a 

Landlord’s Consent and Agreement containing language substantially similar to that set forth in 

this Section 21, or otherwise as shall be mutually satisfactory to Landlord and such Leasehold 

Mortgagee. 

If Tenant, or Tenant’s successors or assigns, shall mortgage said leasehold interest then, 

as long as any such leasehold mortgage shall remain unsatisfied of record, the following 

provisions shall apply, notwithstanding anything to the contrary contained in this Lease, and any 

pertinent provisions of this Lease shall be deemed to be amended and modified to the extent 

necessary so as to provide as follows:   

(a) There shall be no cancellation, surrender, acceptance of surrender, or material 

modification of this Lease or attornment of any subtenant to Landlord without the Leasehold 

Mortgagee’s prior written consent, which consent shall not be unreasonably withheld, 

conditioned or delayed. 

(b) If any Leasehold Mortgagee shall register with Landlord its name and address in 

writing, Landlord, on serving on Tenant any notice of default or any other notice pursuant to 

the provisions of, or with respect to, this Lease, shall at the same time serve a duplicate 

counterpart of such notice on such Leasehold Mortgagee by Certified Mail, Return Receipt 

Requested, addressed to said holder at the address registered with Landlord. 

(c) Such Leasehold Mortgagee, in the event Tenant shall be in default hereunder, 

shall have the right, within the applicable cure period which is of the same duration as Tenant’s 

commencing, however, upon the Leasehold Mortgagee’s actual receipt of a notice of default 

from Landlord, to remedy or cause to be remedied such default, and Landlord shall accept such 

performance by or at the instigation of such Leasehold Mortgagee as if the same had been 

performed by Tenant.  No default by Tenant in performing work required to be performed, acts 

to be done, or conditions to be remedied, shall be deemed to exist, if steps, in good faith, shall 

have been promptly commenced by Tenant or by said Leasehold Mortgagee or by any other 

party, person or entity to rectify the same and prosecuted to completion with diligence and 

continuity within applicable cure periods as specified herein.   

(d) In the event this Lease is terminated before the natural expiration of the then 

current Term, whether by summary dispossession proceedings, service of notice to terminate, 

or otherwise, due to Tenant’s default, Landlord shall, by Certified Mail, Return Receipt 

Requested, serve on any Leasehold Mortgagee written notice of such termination, together 

with a statement of any and all sums which would at that time be due under this Lease but for 
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such termination, and of all other defaults, if any, under this Lease then known to Landlord.  

Such Leasehold Mortgagee shall, upon payment of any amounts due under the Lease, 

thereupon have the following options, but without releasing Tenant from its obligations under 

the Lease: 

(i) On the written request of the Leasehold Mortgagee, within thirty (30) days 

after service of the aforementioned notice of termination, Landlord shall 

enter into a new or direct lease of the Leased Premises with the Leasehold 

Mortgagee, or its designee, as provided in the following subparagraph (ii). 

(ii) Such lease shall be entered into at the reasonable cost of Tenant 

thereunder, shall be effective as of the date of termination of this Lease, 

and shall be for the remainder of the term of this Lease and at the rent and 

additional rent and on all the agreements, terms, covenants, and conditions 

of this Lease.  The new Tenant under Lease shall in all instances be 

subject to the use and assignment restrictions set forth in the Lease.  On 

the execution of the Lease, the Tenant named therein shall pay any and all 

sums which would at the time of the execution thereof be due under this 

Lease but for the termination as aforesaid and shall otherwise fully remedy 

or agree in writing to promptly remedy any existing defaults under this 

Lease.  The new Tenant shall pay all reasonable expenses of Landlord, 

including reasonable counsel fees and court costs incurred in recovering 

possession of the Leased Premises as well as in the preparation, execution 

and delivery of such documents required to allow the new tenant to sign 

the Lease.  Nothing contained herein shall release the Tenant named in 

this Lease from any of its obligations under this Lease which may not 

have been discharged or fully performed by any Leasehold Mortgagee, or 

its designees. 

(iii) Notwithstanding the provisions of this Lease, if Landlord shall elect to 

terminate this Lease by reason of Tenant being in default of rent or other 

covenants of Tenant hereunder or because of: 

(A) The filing of a petition by or against Tenant for adjudication as a 

bankrupt under the Bankruptcy Code, or for reorganization  within 

the meaning of Chapter XI of the Code or any successor provision, 

or the filing of any petition by or against Tenant under any future 

Bankruptcy Code provision for the same or similar relief; and the 

adjudication of Tenant as a bankrupt, or the entry of an order for 

reorganization under said Chapter XI or any successor provision, 

or the entry of an order for similar relief under any future 

Bankruptcy Code; 

(B) The involuntary dissolution or the involuntary commencement of 

any action or proceeding for the dissolution or liquidation of 

Tenant, or for the appointment of a permanent receiver or a 

permanent trustee of all or substantially all of the property of 
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Tenant; 

(C) The taking possession of Tenant’s property by any governmental 

office or agency other than Landlord pursuant to statutory 

authority for the dissolution, rehabilitation, reorganization, or 

liquidation of Tenant; or 

(D) The making by Tenant of an assignment for the benefit of creditors 

and Tenant being duly removed from possession or proceedings 

being commenced in a court of competent jurisdiction to remove 

said Tenant from possession;  

and provided that the proceedings under (A), (B) and (C) shall not be dismissed or vacated 

within sixty (60) days after the institution or appointment, such as the case may be, then the 

holder of any mortgage on the leasehold interest who shall be entitled to notice, shall have and be 

subrogated to any and all rights of Tenant with respect to the curing of any default (other than the 

defaults specified in said subdivisions (A), (B), (C) and (D)) and shall also have the right to 

postpone and extend the specified date for the termination of this Lease, fixed by Landlord in a 

notice given pursuant thereto, for a period of not more than nine (9) months, provided such 

Leasehold Mortgagee shall promptly cure, or be diligently engaged in curing, any then existing 

default of Tenant not requiring possession (other than the defaults heretofore enumerated in (A), 

(B), (C) and (D) of this subparagraph (d)) and shall forthwith take steps to acquire Tenant’s 

interest in the Lease by foreclosure of the mortgage or otherwise.  If, before the date specified for 

the termination of this Lease as extended by the such Leasehold Mortgagee, the Tenant in default 

under the provisions of said subdivisions (A), (B), (C) and (D) shall be duly removed from 

possession, or proceedings have been instituted and are pending for such removal, and if the 

Leasehold Mortgagee or its designee shall deliver to Landlord its agreement and obligation to 

perform and observe the covenants and conditions to be performed by Tenant in this Lease 

contained and executed in the manner required to entitle a deed to recordation, then, and in such 

event, any such default specified in said subdivisions (A), (B), (C) and (D) on the part of Tenant 

shall be waived.  In the event the Lease is terminated following any default by Tenant 

thereunder, including without limitation, by reason of any rejection of the Lease pursuant to the 

Federal Bankruptcy Code or other applicable state or federal law relating to bankruptcy, 

insolvency, reorganization, arrangement, moratorium or other similar laws, or otherwise, or as a 

result of an incurable, non-monetary breach of the Lease, Leasehold Mortgagee shall have the 

right to assume the Lease covering the Leased Premises or request that Landlord enter into a new 

lease with such Leasehold Mortgagee or its nominee or designee (the “New Lease”).  The New 

Lease shall contain all of the same terms set forth in this Lease and shall be of the same priority 

as the Lease over all mortgages or other liens, charges, or other encumbrances against the Leased 

Premises.  Tenant shall have no right, title or interest in or to such New Lease or the leasehold 

estate created thereby. 

 

(e) The Leasehold Mortgagee shall be named as an insured, as its interest may 

appear, in all policies of insurance carried by Tenant pursuant to the provisions of this Lease.  

Upon written request, duplicate originals of the policies of such insurance shall be held by the 

Leasehold Mortgagee.  If duplicate originals of such policies are not obtainable, certified 

copies thereof shall be delivered to Landlord.  The proceeds of such insurance in case of loss 
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shall be paid to, and deposited with, the Leasehold Mortgagee, and said Leasehold Mortgagee 

shall disburse, in the absence of a default of Tenant to such holder said proceeds for the 

purpose of rebuilding, restoring and repairing the Leased Premises, and all proceeds shall be 

deemed trust funds to be used by Tenant for this purpose of rebuilding, restoring and repairing.   

(f) The Tenant shall give the Leasehold Mortgagee written notice of any 

condemnation proceedings by any governmental agency other than Landlord affecting the 

Leased Premises.  The said holder shall have the right to intervene and be made a party to any 

such condemnation proceedings and the parties hereto hereby consent that the said holder may 

be made such party or intervenor.  Tenant’s interest in any award or damages for such taking is 

hereby set over, transferred and assigned by Tenant to the said Leasehold Mortgagee to the 

extent of the balance of any principal, interest or other payment due or which shall thereafter 

accrue or become due to the said holder, but in the event of a partial taking of the 

improvements on the Leased Premises or a partial taking of the land forming part of the Leased 

Premises which does not result in the cancellation or termination of this Lease, there shall be 

paid to Tenant, as trust funds, out of the Tenant’s interest in any award or damages for such 

taking, an amount equivalent to the cost to restore the improvements then on the Leased 

Premises to a complete architectural unit, including, without limitation, access cuts and 

roadways.  Whatever repairs shall be made shall be comparable in quality to the part of the 

improvements so taken. 

(g) The Leasehold Mortgagee shall be given notice by Tenant of any legal proceeding 

by the parties hereto, and shall have the right to intervene and be made a party to such 

proceedings, and the parties consent to such intervention.  In the event the said Leasehold 

Mortgagee shall not elect to intervene or become a party to such proceedings, the said 

Leasehold Mortgagee shall receive notice, and a copy, of any award or decision made in said 

proceedings from the Tenant.   

(h) If the Leasehold Mortgagee shall be an institutional lender such as a bank, trust 

company, savings and loan association, insurance company, union pension or retirement fund, 

government agency, or other lending institution whose loans on real estate are regulated by 

law, and the said Leasehold Mortgagee shall desire to contest the validity of any tax, levy, 

special or general assessments, water and sewer rent, or other governmental impositions or 

charges agreed to be paid by Tenant, such right is hereby granted to said holder. 

(i) No Leasehold Mortgagee shall be personally liable under this Lease unless and 

until such Leasehold Mortgagee shall become the owner of the leasehold estate or has taken 

possession of the same, and then only for as long as it remains such owner or possessor subject 

to the provisions of this Lease.  On any assignment of this Lease by any owner of the leasehold 

estate whose interest shall have been acquired by, through, or under any Leasehold Mortgagee 

or shall have been derived immediately from any holder thereof, the assignor shall be relieved 

of any further liability which may first accrue hereunder from and after the date of such 

assignment, it being the intention of the parties that once the Leasehold Mortgagee shall 

succeed to Tenant’s interest hereunder, any and all subsequent assignments, whether by such 

holder, any purchaser at foreclosure sale or other transferee, or any assignee of either shall 

effect a release of the assignor’s liability for defaults first occurring thereafter. 
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(j) On the execution and delivery of any new or direct Lease as provided in this 

Section 21, all subleases which theretofore may have been assigned and transferred to 

Landlord shall thereupon be transferred and assigned by Landlord to the new tenant under the 

new or direct Lease. 

(k) The execution of any such leasehold mortgage shall be deemed an assignment by 

Tenant to such mortgagee of Tenant’s election to remain in possession of the Leased Premises 

pursuant to 11 U.S.C. Section 364(h)(1) in the event of a rejection of this Lease by a trustee in 

bankruptcy of Landlord. 

(l) The rights of the Leasehold Mortgagee under this Section are subject to the 

agreement of such holder to cure all monetary defaults and to pay any rents hereunder during 

the period it is exercising its rights hereunder in accordance with terms hereof. 

(m) Neither the voluntary or other surrender of the Lease by Tenant, the mutual 

cancellation thereof by Landlord and Tenant, the conveyance of Landlord’s interest in the 

Leased Premises to Tenant nor the conveyance of Tenant’s interest in the Leased Premises to 

Landlord, shall work a merger, if any Leasehold Mortgage is then outstanding.  In the event 

that Tenant acquires the fee title or any other estate, title or interest in the Leased Premises, any 

Leasehold Mortgage shall attach to and cover and be in lien upon the fee title or such other 

estate so acquired. 

SECTION 22. Master Lease Provisions.   

(a) Landlord acknowledges that the Master Lease may contain provisions that make 

Master Lease Tenant responsible for payment of certain items and for performance of certain 

actions that are the responsibility of Tenant hereunder.  Provided Landlord is the tenant under 

the Master Lease, Landlord agrees that the terms and provisions of the Master Lease as to 

responsibility for payment of these items and performance of those obligations shall control. 

(b) Landlord and Tenant recognize that the Master Lease will have an initial term of 

twenty-five years.  Under the Master Lease, the Master Lease Tenant has the right to extend the 

base term for two renewal terms of ten (10) years each.   

SECTION 23. Title.    Tenant agrees that upon the expiration of the Term of this Lease or 

sooner termination thereof, possession of the Leased Premises will be promptly delivered to 

Landlord and Tenant shall transfer title, through execution of appropriate documents, to the 

Building and all improvements on the Leased Premises to Landlord at no cost to Landlord. Upon 

the termination or expiration of the initial term of this Lease, all rights of Tenant hereunder to 

possession of the Leased Premises under this Agreement shall immediately terminate.   

SECTION 24. Defaults: 

(a) In the event of (i) Tenant’s failure to pay amounts due hereunder within fifteen 

(15) days after written notice from Landlord specifying such failure; or (ii) Tenant’s failure to 

perform any of the non-monetary covenants, conditions and agreements herein contained on 

Tenant’s part to be kept or performed and the continuance of such failure without the curing of 
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same for a period of thirty (30) calendar days after receipt of notice in writing from Landlord 

specifying the nature of such failure, and provided Tenant shall not cure said failure as 

provided in paragraph (b) of this Section; or (iii) if the estate hereby created shall be taken on 

execution or by other process of law and such taking is not discharged within ninety (90) days, 

or if any assignment shall be made of the property of the Tenant for the benefit of creditors, or 

if a receiver, guardian, conservator, trustee in involuntary bankruptcy or other similar officer 

shall be appointed to take charge of all or any substantial part of the Tenant’s property by a 

court of competent jurisdiction and such appointment is not discharged within ninety (90) days, 

or a petition shall be filed for the reorganization of the Tenant under any provisions of the 

Bankruptcy Code now or hereafter enacted, and such proceeding is not dismissed within ninety 

(90) days after it is begun, or if the Tenant shall file a petition for such reorganization, or for 

arrangements under any provisions of the Bankruptcy Code now or hereafter enacted and 

propose therein a plan to settle, satisfy or extend the time for the payment of debts; then, 

subject to the terms of Section 21, Landlord may, at its option, give to Tenant a notice of 

election to terminate the term of this Lease upon a date specified in such notice, which date 

shall be not less than thirty (30) business days (Saturdays, Sundays, and legal holidays 

excluded) after the date of receipt by Tenant of such notice from Landlord, and upon the date 

specified in said notice, the term shall cease and any and all other right, title and interest of 

Tenant hereunder shall likewise cease without further notice or lapse of time, as fully and with 

like effect as if the entire term of this Lease had elapsed.  Landlord further lawfully may 

immediately or at any time thereafter utilize procedures authorized by Maine law, including 

Forcible Entry and Detainer, to repossess the Leased Premises and expel Tenant and those 

claiming through or under Tenant and remove their effects without prejudice to any rights or 

remedies which might otherwise be used for arrears of rent or previous breach of covenant, and 

upon such notice or entry, all rights of Tenant under this Lease shall terminate.  Tenant agrees 

to pay to Landlord, as damages for any above-described breach, all reasonable costs of 

reletting the Leased Premises including real estate commissions, costs of renovating the Leased 

Premises to suit the new tenant, all subject to Landlord’s duty to mitigate damages.  Tenant 

also agrees to pay Landlord for all costs relating to the default, including reasonable attorney’s 

fees and costs related thereto. 

All disputes arising in connection with non-monetary defaults hereunder shall be resolved 

pursuant to the arbitration provisions set forth in Section 26 hereof.  Tenant shall have no right to 

arbitrate any monetary default hereunder, and in the event of such a monetary default, Landlord 

shall have all rights at law and in equity to enforce the provisions of this Lease. 

(b) In the event that Landlord gives notice of a non-monetary default of such a nature 

that it cannot be cured within such thirty (30) day period then such default shall not be deemed 

to continue so long as the Tenant, after receiving such notice, proceeds to commence cure of 

the default as soon as reasonably possible and continues to take all steps reasonably necessary 

to complete the same within a period of time which, under all prevailing circumstances, shall 

be reasonable.  No default shall be deemed to continue if and so long as the Tenant shall be so 

proceeding to cure the same in good faith. 

(c) If Tenant shall default in the performance of any non-monetary covenant, 

condition or obligation on its part to be performed under this Lease, Landlord may upon prior 

written notice thereof do so on behalf of and at the cost and expense of the Tenant, including 
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reasonable attorneys’ fees and related expenses without waiving any claim of breach or for 

damages or any right to terminate this Lease. 

(d) Should it be finally determined by arbitration or by a court of competent 

jurisdiction that the expending of sums by the Landlord was made necessary by Tenant’s 

failure to perform a covenant, condition, or any other obligation on Tenant’s part to be 

performed under this Lease, in such event, such sums at the option of Landlord shall be 

deemed additional rent and paid as such on the next or any subsequent rent day at the option of 

Landlord.  Interest at the then existing prime rate (highest rate published) from time to time by 

the Wall Street Journal or its successor, and reasonable attorney’s fees, if any, shall be 

collectible by the prevailing party from the non-prevailing party.  Each right and remedy 

provided for in this Lease shall be cumulative and shall be in addition to every other right or 

remedy provided for in this Lease or now or hereafter existing at law or in equity or by statute 

or otherwise, and the exercise or beginning of the exercise by Landlord or Tenant of any one or 

more of the rights or remedies provided for in this Lease or now or hereafter existing at law or 

in equity or by statute or otherwise shall not preclude the simultaneous or later exercise by the 

party in question of any or all other rights or remedies provided for in this Lease or now or 

hereafter existing at law or in equity or by statute or otherwise. 

SECTION 25. Environmental: 

(a) Landlord represents and warrants to Tenant that: 

 

a.   to the best of Landlord’s knowledge, no Hazardous Substance (hereinafter 

defined) or underground tanks, vessels, or containers are present on or under the 

Leased Premises or on or under any adjacent property; 

 

b.   to the best of Landlord’s knowledge, the Leased Premises, as of the effective date 

of this Lease, is in compliance in all material respects with the provisions of all 

local, state and federal environmental, health and safety laws, codes and 

ordinances and all rules and regulations promulgated thereunder; and 

 

c.   Except as set forth in the environmental reports provided to Tenant, Landlord has 

received no order, notice, or other communication of alleged or potential violation or 

failure to comply with any applicable environmental laws from any federal, state or local 

authorities in relation to any acts or omissions at the Leased Premises before the 

effective date 

(b) Tenant represents, warrants and agrees that its use, maintenance and operations of 

the Leased Premises and the conduct of the business thereto, shall at all times be in material 

compliance with all applicable federal, state, county or local laws, regulations and ordinances 

of any governmental authorities relating to Hazardous Materials, as hereinafter defined.  

Tenant, its employees, customers, residents and invitees will not cause any Hazardous 

Materials to be deposited, discharged, emitted, placed or disposed of at or about the Leased 

Premises in violation of law or regulation and the Leased Premises will remain free from 

Hazardous Materials except for conditions that existed prior to the effective date of this Lease, 

gasoline and related petroleum products and other Hazardous Materials maintained or located 
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thereon in compliance with law and regulation.  Tenant will indemnify and hold Landlord, its 

successors and assigns, harmless from any and all costs, expense, losses, damages, claims, 

obligations and liabilities of every nature and type (“Losses”), including environmental clean-

up liabilities and obligations and reasonable attorney’s fees, arising from and relating to 

Tenant’s unlawful or prohibited discharge or release of Hazardous Materials due to use of or 

actions Tenant has taken at the Leased Premises. 

(c) Tenant shall, to the extent arising from breach of the foregoing warranty, (i) 

conduct and complete all investigations, studies, sampling and testing, and all remedial, 

removal and other actions necessary to remediate and/or clean up and remove all Hazardous 

Materials from the Leased Premises existing or arising from and relating to Tenant’s unlawful 

or prohibited discharge or release of Hazardous Materials due to use of or actions Tenant has 

taken at the Leased Premises, in accordance with all applicable federal, state and local laws, 

regulations, rules, ordinances and policies and in accordance with the orders and directives of 

all federal, state and local governmental authorities, and (ii) defend, indemnify and hold 

harmless Landlord, its employees, agents, and officers, from and against any and all claims, 

demands, penalties, fines, liabilities, settlements, damages, costs or expenses (including, 

without limit, reasonable attorney and consultant fees, investigation and laboratory fees, court 

costs and litigation expenses) of whatever kind or nature, known or unknown, contingent or 

otherwise, arising out of  the breach of the foregoing warranties. 

(d) As used herein, “Hazardous Materials” shall mean any flammable explosives, 

radioactive materials, hazardous materials, hazardous waste, hazardous or toxic substances or 

matter, oil or other petroleum products, underground petroleum storage tanks, asbestos, 

chemical pollutants or related materials, including as defined in the Comprehensive 

Environmental Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. 

§§9601, et seq.), the Hazardous Materials Transportation Act, as amended (49 U.S.C. §§1801, 

et seq.), the Resource Conservation and Recovery Act, as amended (42 U.S.C. §§690 1, et 

seq.), applicable Maine Statutes (including 38 M.R.S.A. §§561, et seq.; 39 M.R.S.A. §§1361, 

et seq.; 38 M.R.S.A. §§1301, et seq.; and 38 M.R.S.A. §§1317, et seq.), or any similar federal, 

state or local law in effect from time to time, or in the regulations adopted and publications 

promulgated pursuant thereto or any other substances or materials constituting a hazard, peril 

or threat to the health of persons, animals or plant life. 

SECTION 26. Arbitration: 

(a) Any non-monetary dispute arising under or relating to this Lease shall be resolved 

by binding arbitration, which shall be conducted in accordance with the following paragraphs 

except as otherwise expressly provided for in this Lease. 

(b) A party initiating arbitration proceedings may do so by giving written notice to 

that effect to the other party.  The notice shall designate a disinterested person as one of the 

arbitrators.  The party that initiates arbitration is hereinafter referred to as the “first party.”  The 

other party is hereinafter referred to as the “second party.”  Within ten (10) days after the 

initiation of the arbitration proceedings, the second party shall give notice to the first party 

designating another disinterested person as an arbitrator.  Within the next ten (10) days, the two 

arbitrators shall select a third disinterested person as a third arbitrator.  The three arbitrators 
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shall judge the dispute.  If the second party shall fail to appoint a second arbitrator within the 

ten (10) day period next following the notice initiating the arbitration, the arbitrator designated 

by the first party shall judge the dispute and the judgment of the first arbitrator shall be binding 

upon the parties. 

(c) If the two arbitrators appointed by the parties shall be unable to agree upon the 

appointment of a third arbitrator within the ten (10) day period after the second arbitrator is 

designated, the two arbitrators shall give written notice of the failure to agree to each of the 

parties.  If the parties shall fail to agree upon the selection of a third arbitrator within ten (10) 

days after that notice has been received, then within ten (10) days thereafter either party may 

apply for the appointment of a third arbitrator to any justice of the existing session of the State 

of Maine Superior Court. 

(d) The determination of the majority of the arbitrators shall be conclusive upon the 

parties.  The arbitrators shall be directed to interpret and apply the terms of this Lease.  

Judgment may be entered upon the award of the arbitrators by either party in the State of 

Maine Superior Court. 

(e) The party not prevailing in the arbitration shall pay the costs thereof, including the 

legal fees of the prevailing party if so ordered by the arbitrator. 

(f) Except as otherwise expressly provided herein, the Commercial Arbitration 

Expedited Rules of the American Arbitration Association shall control all arbitration 

proceedings.  Such arbitration shall take place in Portland, Maine.  The arbitrator(s) resolving 

the dispute shall be advised that time is of the essence. 

(g) Notwithstanding any other provision of this Lease, Tenant shall continue making 

monthly rent payments to Landlord without deduction as required hereunder during the term of 

this Lease, including without limitation during any arbitration or dispute resolution 

proceedings. 

SECTION 27. Waivers:  Failure of a party to complain of any act or omission on the part of 

the other party no matter how long the same may continue shall not be deemed to be a waiver by 

said party of any of its rights hereunder.  No waiver by a party at any time, express or implied, of 

any breach of any other provision of this Lease shall constitute a consent to any subsequent 

breach of the same or any other provision.  No acceptance by Landlord of any partial payment 

shall constitute an accord or satisfaction but shall only be deemed a part payment on account.  If 

any action by either party shall require the consent or approval of the other party, the grant of 

such consent or approval on any one occasion shall not be deemed a consent to or approval of 

that action on any subsequent occasion or of any other action on any subsequent occasion.  Each 

right and remedy which either party may have under this Lease or by operation of law shall be 

distinct and separate from every other such right and remedy; all such rights and remedies shall 

be cumulative, and none of them shall be deemed inconsistent with or exclusive of any other, 

whether or not exercised; and any two or more of all of such rights and remedies may be 

exercised at the same time or successively. 

SECTION 28. Notices:  Any notice required or permitted by this Agreement shall be in 
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writing and shall be delivered as follows, with notice deemed given as indicated:  (a) by personal 

delivery, when delivered personally; or (b) by overnight courier, upon written verification of 

receipt.  Notice shall be sent to the addresses set forth below or to such other address as either 

party may specify in writing.   

If to Landlord: City of Portland 

   City Hall 

   389 Congress Street 

   Portland, Maine    

   Attn: City Manager 

 

   and 

 

City of Portland 

   City Hall 

   389 Congress Street 

   Portland, Maine    

   Attn: Corporation Counsel 

 

With a copy to: Nicholas J. Morrill, Esq. 

   Jensen Baird  

   10 Free Street 

   Portland, Maine 04101 

      

If to Tenant:  DC Riverside LLC 

   c/o Developers Collaborateive 

631 Sevens Avenue, Suite 203 

   Portland, Maine 04103 

   Attn: Kevin R. Bunker 

 

With a copy to:  Drew A. Anderson, Esq. 

   Murray Plumb & Murray 

   75 Pearl Street, Suite 300 

   Portland, Maine 04101 

 

SECTION 29. Certificates:  Either party shall, without charge, at any time and from time to 

time hereafter, within ten (10) business days after written request of the other, certify by written 

instrument duly executed and acknowledged to any mortgagee (including a Leasehold 

Mortgagee), purchaser or proposed mortgagee or proposed purchaser or any other person, firm or 

corporation specified in such request:  (a) as to whether this Lease has been supplemented or 

amended, and if so, the substance and manner of such supplement or amendment; (b) as to the 

validity and force and effect of this Lease, in accordance with its tenor as then constituted; (c) as 

to the existence of any default hereunder; (d) as to the existence of any offsets, counterclaims or 

defenses thereto on the part of such other party; (e) as to the commencement and expiration dates 

of the term of this Lease; (f) as to the dates that rent and any other charges hereunder have been 

paid, including any advance payments and (g) as to any other matters as may reasonably be so 

requested.  Any such certificate may be relied upon by the party requesting it and any other 
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person, firm or corporation to whom the same may be exhibited or delivered, and the contents of 

such certificate shall be binding on the party executing the same. 

SECTION 30. Partial Invalidity:  If any term, covenant, condition or provision of this Lease 

or the application thereof to any person or circumstance shall, at any time or to any extent, be 

invalid or unenforceable, the remainder of this Lease, or the application of such term or 

provision to persons or circumstances other than those as to which it is held invalid or 

unenforceable, shall not be affected thereby, and each term, covenant, condition and provision of 

this Lease shall be valid and enforceable to the fullest extent permitted by law. 

SECTION 31. Memorandum of Lease:  The parties will at any time, at the request of either 

one, promptly execute and record in the Cumberland County Registry of Deeds, a Memorandum 

of Lease, setting forth a description of the Leased Premises, the term of this Lease and any other 

portions hereof, excepting the rental provisions, in the form attached hereto as Exhibit C. 

SECTION 32. Interpretation, etc.:  Wherever herein the singular number is used, the same 

shall include the plural, and the masculine gender shall include the feminine and neuter genders, 

and vice versa, as the context shall require.  The section headings used herein are for reference 

and convenience only, and shall not enter into the interpretation hereof.  This Lease may be 

executed in several counterparts, each of which shall be an original, but all of which shall 

constitute one and the same instrument.  No provisions of this Lease shall be deemed to render 

Landlord and Tenant partners or participants in any other type of joint enterprise.  The term 

“Landlord” whenever used herein shall mean only the then-owner of Landlord’s interest herein 

and upon any sale, transfer or assignment of the interest of Landlord herein, its respective 

successors in interest and/or assigns shall, during the term of their ownership of their respective 

estates herein, be deemed to be Landlord and the selling or transferring party shall be entirely 

free and relieved of all covenants and obligations hereunder except as hereinafter provided, 

without further agreement between the parties or their successors in interest and it shall be 

deemed and construed that at any such sale, transfer or other conveyance, that such successor, 

purchaser or transferee has assumed and agreed to carry out any and all covenants and 

obligations of Landlord hereunder.  This Lease shall not be construed against any party, and no 

consideration shall be given or presumption made, on the basis of which party drafted this Lease, 

or any particular provision hereof, or supplied the form of Lease. 

This Lease and all rights, duties and performance hereunder or hereof shall be governed, 

interpreted, and construed in accordance with the laws of the State of Maine without giving 

effect to its conflict of laws provisions. 

SECTION 33. Broker:  Landlord and Tenant each warrant, covenant and agree that neither 

party has utilized or consulted a broker in connection with this Lease. 

SECTION 34. No Merger:  Notwithstanding any provisions of this Lease to the contrary, if at 

any time or times during the term of this Lease, Landlord and Tenant shall be the same person, 

party or entity, Landlord’s and Tenant’s interest shall remain separate and distinct, and shall not 

be merged into one estate so as to cancel, terminate or extinguish this Lease by law or otherwise. 

SECTION 35. Parties:  Except as herein otherwise expressly provided, the covenants, 
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conditions and agreements contained in this Lease shall bind and inure to the benefit of Landlord 

and Tenant and their respective successors, personal representatives, administrators and assigns.  

All covenants, promises, conditions and obligations herein contained or implied by law are 

covenants running with the land. 

SECTION 36. Holding Over:  Tenant has no right to holdover following the expiration or 

earlier termination of this Lease.  If Tenant remains in possession after expiration or termination 

of this Lease, its status shall be that of trespasser in possession.  Landlord shall have all rights 

available at law or equity to dispossess Tenant, and Tenant hereby indemnifies Landlord against 

all losses, expenses and costs, including reasonable attorneys’ fees and court costs incurred by 

Landlord in connection with Tenant’s unauthorized holdover.    

SECTION 37. Facsimile Copies:  Landlord and Tenant agree that facsimile or scanned 

copies of all documents required to be executed hereunder will be accepted in lieu of originals. 

SECTION 38. Quiet Enjoyment:  Landlord warrants that it has full right and power to 

execute and perform the Lease and to grant the estate demised herein and that so long as Tenant 

is not in default hereunder, Tenant shall have the peaceful and quiet use and possession of the 

Leased Premises during the term hereof, subject, however, to the terms and provisions of this 

Lease. 

SECTION 39. Time is of the Essence:  Time is of the essence with respect to the 

performance of each and every obligation of the parties under this Lease. 

[SIGNATURE PAGE TO FOLLOW] 
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IN WITNESS WHEREOF, the parties hereto have executed this Lease under seal as of 

the day and year first above written. 

WITNESS: LANDLORD: 

CITY OF PORTLAND 

___________________________ By:  _____________________________ 

Name:  

Its:   

WITNESS: TENANT: 

DC Riverside LLC 

___________________________ By:  _____________________________ 

Name: 

Its:    
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EXHIBIT A 

 

[Leased Premises] 

 

A certain lot or parcel of land, with the building and improvements, if any, located thereon, 

situated in on the westerly side of Riverside Street, so-called, in the City of Portland, County of 

Cumberland and State of Maine, being more particularly described as follows: 

 

Proposed Lot 4-2 as depicted on a plan titled “2nd Amended Riverside Subdivision, Riverside 

Street, Portland” prepared by Sebago Technics dated January 23, 2018, revised through January 

23, 2018, approved by the City of Portland Planning Board on January 23, 2018, and recorded in 

the Cumberland County Registry of Deeds in Plan Book 218, Page 199 (the “Subdivision Plan”). 

 

SUBJECT TO and TOGETHER WITH the benefit of the matters, easements, and notes set forth 

or referred to on the Subdivision Plan. 
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EXHIBIT B 

 

[Site Plan] 

 

 
EXHIBIT C 
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MEMORANDUM OF LEASE 

 

 Notice is hereby given of the existence of a lease between Landlord and Tenant, as 

identified herein.  The following information is provided in compliance with the terms of 33 

M.R.S. §201, and the terms of the lease are incorporated herein by reference, whether or not 

specifically set forth in this Memorandum. 

 

 

Landlord: CITY OF PORTLAND 

 389 Congress Street 

Portland, Maine 04101 

  

  

Tenant: DC Riverside LLC 

 631 Stevens Avenue,  Suite 203 

Portland, Maine 04103 

  

  

Leased Property: A portion of the premises described in a Quitclaim Deed with 

Covenant from Downtown Portland Corporation to the City of 

Portland, dated May 18, 2010 and recorded in the Cumberland 

County Registry of Deeds in Book 27825, Page 68, and being 

more particularly described in Schedule A attached hereto. 

  

Date of Lease: [Lease Date] 

  

Term of Lease: 50 years, commencing [commencement date] and ending 

[expiration date]. 

  

Renewals/Extensions: None. 

  

Options to Purchase: None. 

  

Transfer of Title: There are no provisions under the Lease restricting the transfer 

of title to the property, but the Lease shall remain in effect in 

the event of any transfer. 

 

This Memorandum of Lease is recorded in compliance with the provisions of 33 M.R.S. 

§201 to provide record notice of the lease identified herein, as the same may be amended or 

modified.  This Memorandum does not modify or alter the terms of the Lease.   

 

[SIGNATURE PAGE TO FOLLOW] 
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 Executed on                         , 202     . 

 

 CITY OF PORTLAND 

 

 

 By:       

  Name: 

  Its: 

 

 

 DC Riverside LLC 

 

        

 By:       

  Name: 

  Its: 

 

 

STATE OF MAINE 

COUNTY OF CUMBERLAND, ss.                              , 202  

 

 Then personally appeared the above named     ,    

  of the City of Portland and acknowledged the foregoing instrument to be his/her free act 

and deed and the free act and deed of the City of Portland. 

 

 Before me, 

 

      

 Maine Attorney at Law/Notary Public 

 Name: 

 Commission Expiration: 
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SCHEDULE A 

 

[Legal Description] 

 

A certain lot or parcel of land, with the building and improvements, if any, located thereon, 

situated in on the westerly side of Riverside Street, so-called, in the City of Portland, County of 

Cumberland and State of Maine, being more particularly described as follows: 

 

Proposed Lot 4-2 as depicted on a plan titled “2nd Amended Riverside Subdivision, Riverside 

Street, Portland” prepared by Sebago Technics dated January 23, 2018, revised through January 

23, 2018, approved by the City of Portland Planning Board on January 23, 2018, and recorded in 

the Cumberland County Registry of Deeds in Plan Book 218, Page 199 (the “Subdivision Plan”). 

 

SUBJECT TO and TOGETHER WITH the benefit of the matters, easements, and notes set forth 

or referred to on the Subdivision Plan. 
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LEASE AGREEMENT 

DC RIVERSIDE LLC/CITY OF PORTLAND 

HOMELESS SERVICE CENTER 

 

 

  THIS LEASE AGREEMENT, dated this ____ day of ___________, 2021 

(the “Effective Date”), is between DC Riverside LLC, c/o Developers Collaborative, 631 

Stevens Avenue, Suite 203, Portland, Maine 04103 (“Landlord”) and the City of Portland, 

a municipal corporation with a principal office located at 389 Congress Street, Portland, 

Maine 04101 (“Tenant”): 

 

 WHEREAS, Landlord holds a leasehold interest in the property known as 654 

Riverside Street, Portland, Maine (the “Leased Land”) pursuant to that certain ground 

lease between Landlord, as tenant, and Tenant, as Landlord, dated on or about the date 

hereof (the “Ground Lease”), and 

 

 WHEREAS, Landlord and Tenant wish for Landlord to construct a building and 

improvements on the Leased Land, and for Landlord to lease the building and 

improvements on the Leased Land to Tenant, all as more particularly set forth herein. 

 

 NOW, THEREFORE, in consideration of the foregoing and other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 

Landlord and Tenant agree as follows: 

 

BASIC TERMS:  
 
Premises: The building, land, and associated improvements to be 

constructed by Landlord on the Leased Land known as 654 

Riverside Street, Portland, Maine, and more particularity 

depicted as “Proposed Lot 4-2” on a plan titled “2nd  Amended 

Riverside Subdivision, Riverside Street, Portland” recorded in 

the Cumberland County Registry of Deeds at Plan Book 218, 

Page 199, being a portion of the premises deeded to Tenant by 

deed recorded in said registry of deeds at Book 27825, Page 68 

(the “Premises”).  The Premises is generally depicted on the 

City of Portland Tax Map 23, Block A, Lot 3-5, and Tax Map 

322, Block A, Lot 10, and is more particularly described on 

Schedule A  attached to and made a part of this Lease.  The 

exact configuration of the Premises is subject to site plan 

amendment approval (resulting in a Third Amended 

Subdivision Plan, for which the Tenant shall be responsible).  

The building to be constructed (the “Building”) shall contain 

approximately 51,690 square feet. The parties agree to 
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mutually cooperate to create, modify and revise the legal 

description of the Premises described on Schedule A to 

accommodate the Third Amended Subdivision Plan, and to 

attach a substitute or supplementary exhibit to the Lease to 

reflect the revised description. 

Construction: Landlord hereby agrees to construct the Premises in 

accordance with Tenant’s specifications, as detailed in Exhibits 

listed below. 

Building and Address: 654 Riverside Street, Portland, Maine. 

Tenant’s Permitted Use: Homeless Service Center, and any legal use allowed under 

applicable local, state and federal laws. 

Lease Term/Renewal: Twenty-five (25) years beginning on the Commencement Date 

(the “Initial Term”).  “Lease Year” as used in this Lease shall 

mean the period of twelve (12) calendar months.  The first 

Lease Year shall commence on the Commencement Date and 

end on the last day of the calendar month that includes the 

anniversary of the Commencement Date. Each subsequent 

Lease Year shall commence on the day following the end of 

the preceding Lease Year.   

Provided that Tenant is not then (meaning at the time the 

notice described below is given) in default beyond any 

applicable cure period, and provided Tenant gives written 

notice to Landlord of Tenant’s intent to renew this Lease (the 

“Extension Notice”) at least fifteen (15) months prior to the 

expiration of the Initial Term, Tenant shall have the option to 

renew the term of this Lease for two terms of ten (10) years 

each (each, a “Renewal Term”, and collectively, the 

“Renewal Terms”), commencing immediately after the end of 

the Initial Term or the first Renewal Term, as the case may 

be.  The Renewal Terms shall be on the same terms and 

conditions as this Lease, except that there shall be no further 

renewals of this Lease, and except for Base Rent, which shall 

be adjusted as set forth below.   

Commencement Date: The date of Substantial Completion of the Building 

Improvements (as such terms are defined in Exhibit C 

attached hereto).   
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Base Rent: Commencing on the Commencement Date, Base Rent shall be 

the following amounts for the following periods of time:   

 

 Lease Years 1 – 10:  Two Hundred Twenty-five Thousand 

Eighty-three and 33/100s ($225,083.33) Dollars per month 

($2,701,000.00 annual Base Rent). 

 

 Lease Year 11:  Twenty-five Thousand Six Hundred Twenty-

five and no/100s ($25,625) Dollars per month ($307,500.00 

annual Base Rent). 

 

 Lease Years 12 – 25:  On the first day of Lease Year 12, and 

for each successive Lease Year during the remainder of the 

Initial Term, the annual Base Rent shall increase by two and 

one-half (2.5%) percent over the previous Lease Year. 

 

 Renewal Terms.  If Tenant exercises its option(s) to renew, the 

Base Rent for each successive Lease Year during each of the 

Renewal Terms, as applicable, shall increase by two and one-

half (2.5%)percent over the previous Lease Year   

 

 The Base Rent payable in Lease Years 1 – 10 is based upon 

Landlord’s estimated total development cost of $25,000,000, 

and assumes Tenant has contributed the Tenant Subsidy (as 

defined below) in the amount of $5,000,000.  If Landlord’s 

Final Total Development Cost (as defined below) is less than 

$20,000,000 for any reason, including a Tenant Subsidy in 

excess of $5,000,000, then the Base Rent payable during Lease 

Years 1-10 shall be adjusted downward based upon Landlord’s 

resulting reduced cost of its debt obligation, if applicable, as 

determined by Landlord in good faith, 

 

 For purposes of this Lease, “Landlord’s Final Total 

Development Costs” shall mean all actual hard and soft costs 

and expenses incurred by the Landlord directly in connection 

with the acquisition, permitting, financing and development 

of the Premises and Building and shall include (but not be 

limited to) costs for design, permits and approvals, 

construction, legal services, surveys, title reports, 

management fees, deposits into required reserve accounts, 

impact fees, and any other expenditure related to the design, 

permitting, construction and placement in service of the 

Premises and Building.  Landlord agrees that in no event shall 
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Landlord’s Final Total Development Costs exceed 

$25,000,000 (including the Tenant Subsidy).  
 

 For purposes of this Lease, “Tenant Subsidy” shall mean any 

State, Federal, County or City funds that Tenant causes to be 

contributed toward Landlord’s development costs and 

expenses of the Premises and Building, provided such funds 

are contributed as permanently deferred debt, or such other 

mechanism, so that such funds are not considered income to 

Landlord, or otherwise result in any adverse tax consequences 

to Landlord  Tenant agrees that the Tenant Subsidy shall be at 

least $5,000,000, which shall be paid to Landlord to be used 

exclusively by Landlord toward payment of Landlord’s Final 

Total Development Costs, or reimbursement of the same, or 

otherwise contributed toward development costs of the 

Building, prior to the commencement of construction.   

 

Landlord and Tenant shall confirm the Commencement Date 

and Initial Term expiration date, and the Base Rent payable 

during Lease Years 1 - 10, by mutually executing the term 

commencement date and base rent confirmation substantially 

in the form attached to and made a part hereof as Exhibit A, 

promptly after the date the Commencement Date is 

determined (the “Term Commencement and Base Rent 

Confirmation”).   

 

   
 
Security Deposit:  None 

 

List of Exhibits: Exhibit A Term Commencement and Base Rent Amendment 

Exhibit B Premises/Site Plan, including Parking 

Exhibit C Construction 

Exhibit D Building Layout 

Exhibit E – Plans and Specs 

Exhibit F – Tenant’s Work  
 
 

LEASE TERMS:  

 

 1. Granting Clause.  In consideration of the obligation of Tenant to pay rent 

and perform its other obligations as herein provided and in consideration of the other terms, 

covenants, and conditions hereof, Landlord leases to Tenant, and Tenant leases from 
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Landlord, the Premises, to have and to hold for the Lease Term, subject to the terms, 

covenants and conditions of this Lease. 

 

 2. Acceptance of Premises.  Except as may otherwise be expressly provided in 

a Construction Exhibits attached hereto, Tenant shall accept the Premises on the 

Commencement Date in its "AS-IS" condition, subject to all applicable laws, ordinances, 

regulations, covenants and restrictions, and Landlord shall have no obligation to perform or 

pay for any repair or other work therein.  Landlord represents and warrants that, as of the 

Commencement Date, the Premises shall comply with all applicable Legal Requirements 

(as hereinafter defined), including, but not limited to, zoning ordinances and other Legal 

Requirements specific to Tenant’s use of the Premises; provided, however, in the event of 

any breach of the foregoing representation and warranty, Tenant, as its sole and exclusive 

remedy, may require Landlord to bring the Premises in compliance with applicable Legal 

Requirements (including zoning ordinances and other Legal Requirements specific to 

Tenant's use of the Premises).   

 

 3. Use. (a)  Subject to Tenant’s compliance with all zoning ordinances and 

Legal Requirements, the Premises shall be used for the purpose of conducting a homeless 

service center and for such other lawful purposes as may be incidental thereto, and any 

other lawful uses permitted by applicable zoning.  Tenant will use the Premises in a careful, 

safe and proper manner and will not commit waste, or subject the Premises to use that 

would damage the Premises.   

 

 (b) Tenant shall use and occupy the Premises in compliance with all laws, 

including, without limitation, the Americans With Disabilities Act, orders, judgments, 

ordinances, regulations, codes, directives, permits, licenses, covenants and restrictions now 

or hereafter applicable to the Premises (collectively, “Legal Requirements”).  After the 

Commencement Date, Tenant shall, at its expense, make any alterations or modifications, 

within or without the Premises, that are required by Legal Requirements related to Tenant’s 

specific use or occupation of the Premises.  Tenant will not use or permit the Premises to 

be used for any purpose or in any manner that would void Tenant’s or Landlord’s 

insurance, or increase the insurance risk.  If any increase in the cost of any insurance on the 

Premises is caused by Tenant’s use or occupation of the Premises, or because Tenant 

vacates the Premises, then Tenant shall pay the amount of such increase to Landlord.  Any 

entrance into or occupation of the Premises by Tenant prior to the Commencement Date 

shall be subject to all obligations of Tenant under this Lease. 

 

 4. Base Rent.   

 

 Tenant shall pay Base Rent in the amount set forth in the Basic Terms of this Lease.  

Tenant promises to pay to Landlord in advance, without demand, deduction or set-off, 

monthly installments of Base Rent on or before the first day of each calendar month 
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succeeding the Commencement Date.  Payments of Base Rent for any fractional calendar 

month shall be prorated.  

   

All payments required to be made by Tenant to Landlord hereunder shall be payable 

at such address as Landlord may specify from time to time by written notice delivered in 

accordance herewith.  The obligation of Tenant to pay Base Rent and other sums to 

Landlord and the obligations of Landlord under this Lease are independent obligations.  

Tenant shall have no right at any time to abate, reduce, or set-off any rent due hereunder 

except where expressly provided in this Lease. Tenant acknowledges that late payment by 

Tenant to Landlord of any rent due hereunder will cause Landlord to incur costs not 

contemplated by this Lease, the exact amount of such costs being extremely difficult and 

impractical to determine.  Therefore, if Tenant is delinquent in any monthly installment of 

Base Rent, estimated Operating Expenses or other sums due and payable hereunder for 

more than five (5) business days from the date when due, Tenant shall pay to Landlord on 

demand a late charge equal to five (5%) percent of the amount of such late payment for 

every month such payment remains due and outstanding. The parties agree that such late 

charge represents a fair and reasonable estimate of the costs that Landlord will incur by 

reason of such late payment by Tenant.  The provision for such late charge shall be in 

addition to all of Landlord’s other rights and remedies hereunder or at law and shall not be 

construed as a penalty.   

 

 5. Operating Expense Payments.  (a) During each month of the Lease Term, 

on the same date that Base Rent is due, Tenant shall pay Landlord an amount equal to 1/12 

of the annual cost, as estimated by Landlord from time to time, of Tenant’s Proportionate 

Share (hereinafter defined) of Operating Expenses for the Property, to the extent not paid 

or provided directly by Tenant.  Payments thereof for any fractional calendar month shall 

be prorated. 

 

 (b) The term “Operating Expenses” means certain costs and expenses incurred 

by Landlord with respect to the ownership, maintenance, and operation of the Property 

including without limitation; Taxes (as hereinafter defined); capital replacements and 

repairs; building systems replacement, repair and maintenance; association fees, if any; 

stormwater fees; landscaping and grounds maintenance, inclusive of snow and ice removal; 

management; water and sewer costs and charges; and utilities.   

 

 (c) If Tenant’s total payments of Operating Expenses for any year are less than 

the actual Operating Expenses for such year, then Tenant shall pay the difference to 

Landlord within thirty (30) days after demand, and if more, then Landlord shall retain such 

excess and credit it against Tenant’s next payments. Landlord shall provide Tenant with a 

detailed statement of such Proportionate Share of actual Operating Expenses prior to 

Tenant’s requirement to pay such charges. For purposes of calculating Tenant’s 

Proportionate Share of Operating Expenses, a year shall mean a calendar year except the 
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first year, which shall begin on the Commencement Date, and the last year, which shall end 

on the expiration of this Lease.   

 

 (d) “Tenant’s Proportionate Share” shall equal One Hundred (100%) percent.   

 

 6. Tenant Maintenance Obligations. Tenant is responsible for the cost of 

maintaining utilities inside the Building, fire sprinklers and fire protection systems, exterior 

lighting and mechanical and building systems serving the Building, including without 

limitation, causing the heating, ventilation and air conditioning system serving the 

Premises to be inspected, serviced, repaired and maintained on a commercially regular 

basis by a licensed HVAC contractor, charges or assessments of any association or any 

restrictive covenants to which the Premises is subject; security services, janitorial, and trash 

collection and removal.   

 

 7. Utilities.  Tenant shall pay for all water, gas, electricity, heat, light, power, 

telephone, sewer, sprinkler services, refuse and trash collection, and other utilities and 

services used on the Premises, all maintenance charges for utilities, and any storm water 

charges or other similar charges for utilities imposed by any association, governmental 

entity, or utility provider, together with any taxes, penalties, surcharges or the like 

pertaining to Tenant’s use of the Premises.  Landlord shall cause all utilities to be charged 

directly to Tenant by the provider. Tenant shall pay all charges for utilities based upon 

consumption. No interruption or failure of utilities shall result in the abatement of Base 

Rent or termination of this Lease. 

 

 8. Taxes.  Landlord shall pay all taxes, assessments and governmental charges 

(collectively referred to as “Taxes”) that either (a) accrue against the Premises during the 

Lease term if such Taxes are payable in advance, or (b) are assessed against the Premises 

during the Lease term if such Taxes are payable in arrears.  Taxes shall be included as part 

of the Operating Expenses charged to Tenant pursuant to Paragraph 5 hereof during each 

year of the Lease term, based upon Landlord’s reasonable estimate of the amount of Taxes, 

and shall be subject to reconciliation and adjustment pursuant to Paragraph 5 once the 

actual amount of Taxes is known.  Landlord may contest by appropriate legal proceedings 

the amount, validity, or application of any Taxes or liens thereof and any costs incurred in 

such contest may be included as part of Taxes.  All capital levies or other taxes assessed or 

imposed on Landlord upon the rents payable to Landlord under this Lease and any 

franchise tax, any excise, transaction, sales or privilege tax, assessment, levy or charge 

measured by or based, in whole or in part, upon such rents from the Premises or any 

portion thereof shall be paid by Tenant to Landlord monthly in estimated installments or 

upon demand, at the option of Landlord, as additional rent; provided, however, in no event 

shall Tenant be liable for any net income taxes imposed on Landlord unless such net 

income taxes are in substitution for any Taxes payable hereunder.  If any such tax or excise 

is levied or assessed directly against Tenant, then Tenant shall be responsible for and shall 

pay the same at such times and in such manner as the taxing authority shall require.  Tenant 
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shall be liable for all taxes levied or assessed against any personal property or fixtures 

placed in the Premises, whether levied or assessed against Landlord or Tenant, and if any 

such taxes are levied or assessed against Landlord or Landlord's property and (a) 

Landlord pays them or (b) the assessed value of Landlord's property is increased thereby 

and Landlord pays the increased taxes, then Tenant shall pay to Landlord such taxes 

within ten (10) days after Landlord's request therefor. 

 

 9. Insurance.   

 

Landlord Insurance. 

(a) Landlord shall maintain an ISO Special Causes of Loss Form (formerly 

“all-risk”) property insurance policy covering the Premises (at its full replacement cost), 

but excluding Tenant’s Property (defined below).  Such policy shall include insurance 

against (i) loss or damage by fire or other casualty, with coverage for perils at least as 

broad as Insurance Services Office form CP 1030 (Causes of Loss-Special Form), subject 

only to such exclusions as are approved by Landlord; (ii) rent loss insurance sufficient to 

pay all rent due under this Lease for a period of no less than twelve (12) months after a 

casualty; (iii) loss from so-called explosion, collapse and underground hazards; (iv) if a 

sprinkler is in the Premises, loss from sprinkler leakage; and (v) loss or damage from such 

other risks or hazards of a similar or dissimilar nature which are now or may hereafter be 

customarily insured against with respect to improvements similar in construction, design, 

general location, use and occupancy to the Premises.  All Landlord insurance policies shall 

be issued by an insurance company with a Best rating of A-:X or better and shall be 

licensed to do business in the state in which the Premises is located.  All monies collected 

from the property insurance shall be applied on account of the obligation of Landlord to 

repair and/or rebuild the Premises pursuant to this Lease. The parties hereto agree that the 

policy or policies providing the property insurance which Landlord is obligated to 

maintain under the terms of this Section may be made payable to the holder of any 

mortgage on the fee interest of the Premises as its interests may appear under a standard 

mortgagee endorsement, provided such mortgagee(s) agrees that it will in the event of 

loss make the proceeds of such insurance available to Landlord during the course of 

reconstruction and repair upon presentation of material and labor bills for work 

completed and such other reasonable requirements of such mortgagee(s) so that such 

monies may be used by Landlord to pay for the costs of such repair and restoration work. 

If at any time there is no such mortgage, the insurance proceeds shall be paid to Landlord 

to pay for the costs of such repair and restoration work.  Upon request, Landlord shall 

provide evidence of its insurance to Tenant. 

(b) Tenant Reimbursement.  Tenant shall reimburse Landlord, 

contemporaneously with the payment of the Base Rent, one-twelfth (1/12) of the 

premium cost incurred by Landlord for the insurance procured by Landlord as provided 

in Section 5. 
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Insurance to be Maintained by Tenant.  Tenant shall purchase, at its own 

expense, and keep in force at all times during this Lease the policies of insurance set forth 

below (collectively, “Tenant’s Policies”).  All Tenant’s Policies shall (a) be issued by an 

insurance company with a Best rating of A-:X or better and shall be licensed to do 

business in the state in which the Premises is located; and (b) endeavor to provide that 

said insurance shall not be canceled unless 10 days’ prior written notice shall have been 

given to Landlord (provided, however, if Tenant’s insurance policy does not provide for 

such notice, then in lieu of such notice from the insurer, Tenant hereby covenants to 

provide such notice).  Certificates of Insurance evidencing said Tenant’s Policies shall be 

delivered to Landlord by Tenant prior to the Commencement Date and renewals thereof 

shall be delivered within 5 days after renewal of each Tenant’s Policy.  The insurance 

provided by Tenant under this Section may be in the form of a blanket insurance policy 

covering other properties as well as the Premises.  Tenant shall ensure that all of its 

vendors and contractors working or providing services to the Premises to provide similar 

coverages as required of Tenant under this section 9, including naming Landlord as 

additional insured and providing a waiver of subrogation with primary and non-

contributory coverage.  

General Liability and Auto Insurance.  Tenant shall purchase and maintain, 

throughout the Term, a Tenant’s Policy(ies) of (i) commercial general or excess liability 

insurance, including personal injury and property damage, in the amount of not less than 

$5,000,000.00 per occurrence, and $10,000,000.00 annual general aggregate, per 

location; (ii) comprehensive automobile liability insurance covering Tenant against any 

losses arising out of liability for personal injuries or deaths of persons and property 

damage occurring in or on the Premises in the amount of not less than $1,000,000, 

combined single limit.  The Tenant’s Policies required by this section shall (a) name 

Landlord, and any party holding an interest to which this Lease may be subordinated as 

additional insureds; (b) provide coverage on an occurrence basis; and (c) be primary, not 

contributing with, and not in excess of, coverage that Landlord may carry with respect to 

the Premises. 

Property and Workers’ Compensation Insurance.  Tenant shall purchase and 

maintain, throughout the Term, a Tenant’s Policy or Policies of (i) “all-risk” property 

insurance covering Tenant’s Property (at its full replacement cost), and damage to other 

personal property resulting from any acts or operations of Tenant, and (ii) workers’ 

compensation insurance per the applicable state statutes covering all employees and 

volunteers of Tenant located at the Premises.  To the extent Tenant’s worker’s 

compensation insurance does not cover non-employee volunteers, Tenant shall obtain 

insurance coverage for such volunteers similar to that provided by worker’s 

compensation policies. 

Waiver of Subrogation.  Without affecting the coverage provided by insurance 

required to be maintained hereunder, Landlord and Tenant each waive any right to 
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recover against the other for damages covered by any of the insurance policies required to 

be maintained by either Landlord or Tenant under this Lease, including without limitation 

damages to personal property or damages to all or any portion of the Premises, arising by 

any cause whatsoever, to the extent such damages and claims are (a) insured against, or 

(b) required to be insured against by Landlord or Tenant under this Lease, or (c) were 

otherwise insurable against (whether or not actually insured).  This provision is intended 

to waive, fully and for the benefit of each party, any rights and/or claims which might 

give rise to a right of subrogation by any insurance carrier.  The coverage obtained by 

each party pursuant to this Lease shall include, without limitation, a waiver of 

subrogation by the carrier which conforms to the provisions of this section. 

 10. Cost of Landlord’s Maintenance, Repairs and Replacement.  This Lease 

is intended to be an absolute triple net lease. Accordingly, the cost of Landlord’s 

maintenance, repair and replacement obligations, including the replacement of the 

Building’s roof and roof membrane, and maintenance of the foundation piers and structural 

members of the exterior walls, replacement of HVAC, electrical, plumbing and mechanical 

systems, parking areas and other areas of the Building, including, but not limited to 

driveways, alleys, landscape and grounds surrounding the Premises, shall be paid by 

Tenant to Landlord pursuant to and in accordance with Paragraph 5 hereof. 

 

 11. Tenant’s Repairs.  (a)   Tenant, at its sole expense, shall repair and maintain 

in good condition all portions of the Premises and all areas, improvements and systems 

exclusively serving the Premises including, without limitation, doors and entryways, 

plumbing, water, and sewer lines up to points of common connection, security systems, 

ceilings, windows, interior walls, and the interior side of demising walls, and heating, 

ventilation and air conditioning systems, and other building and mechanical systems 

serving the Premises. Maintenance of the heating, ventilation and air conditioning systems 

and other mechanical and building systems serving the Premises shall be at Tenant’s 

expense pursuant to maintenance service contracts entered into by Tenant or, at Landlord’s 

written election, by Landlord (but at Tenant’s expense).  The scope of services and 

contractors under such maintenance contracts shall be subject to Landlord’s prior written 

approval. Additionally, Landlord shall pass through any and all warranties for maintenance 

items in the Premises to Tenant.  In the event that Landlord, in its reasonable discretion, 

determines that Tenant maintenance and repair obligations are not being met in a timely, 

professional, and workmanlike manner, Landlord may elect to perform Tenant’s 

maintenance and repair obligations on behalf of Tenant and charge the costs as Operating 

Expenses 

 

(b) In the event that any repair or maintenance obligation required to be 

performed by Tenant hereunder may affect the structural integrity of the Building (e.g., 

roof, foundation, structural members of the exterior walls), or include roof or wall 

penetrations, prior to commencing any such repair, Tenant shall provide Landlord with 

written notice of the necessary repair or maintenance and a brief summary of the structural 
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component or components of the Building that may be affected by such repair or 

maintenance.  Within ten (10) business days after Landlord’s receipt of Tenant’s written 

notice, Landlord shall have the right, but not the obligation, to elect to cause such repair or 

maintenance to be performed by Landlord, or a contractor selected and engaged by 

Landlord, but at Tenant’s sole cost and expense.   

 

 12. Tenant-Made Alterations.  (a) Any alterations, additions, or improvements 

made by or on behalf of Tenant to the Premises (“Tenant-Made Alterations”) shall be 

subject to Landlord’s prior written consent, which shall not be unreasonably withheld, 

delayed or conditioned.  Tenant shall cause, at its expense, all Tenant-Made Alterations to 

comply with insurance requirements and with Legal Requirements and shall construct at its 

expense any alteration or modification required by Legal Requirements as a result of any 

Tenant-Made Alterations. 

 

 (b) All Tenant-Made Alterations shall be constructed in a good and workmanlike 

manner by contractors reasonably acceptable to Landlord and only good grades of 

materials shall be used.  All plans and specifications for any Tenant-Made Alterations shall 

be submitted to Landlord for its approval, which shall not be unreasonably withheld, 

delayed or conditioned.  Landlord may monitor construction of the Tenant-Made 

Alterations.  Landlord’s right to review plans and specifications and to monitor 

construction shall be solely for its own benefit, and Landlord shall have no duty to see that 

such plans and specifications or construction comply with applicable laws, codes, rules and 

regulations.   

 (c) Tenant shall furnish security or make other arrangements reasonably 

satisfactory to Landlord to assure payment for the completion of all work free and clear of 

liens and shall provide certificates of insurance for worker’s compensation and other 

coverage in amounts and from an insurance company satisfactory to Landlord protecting 

Landlord against liability for personal injury or property damage during construction.  

Upon completion of any Tenant-Made Alterations, Tenant shall deliver to Landlord sworn 

statements setting forth the names of all contractors and subcontractors who did work on 

the Tenant-Made Alterations and final lien waivers from all such contractors and 

subcontractors. 

 (d) Upon surrender of the Premises, all Tenant-Made Alterations and any 

leasehold improvements constructed by Landlord or Tenant shall remain on the Premises 

as Landlord’s property, except to the extent Landlord requires removal at Tenant’s expense 

of any such items or Landlord and Tenant have otherwise agreed in writing in connection 

with Landlord’s consent to any Tenant-Made Alterations.  Prior to the expiration or 

termination of this Lease, Tenant, at its sole expense, shall repair any and all material 

damage caused by such removal and restore the Premises to its condition existing upon the 

later of the Commencement Date or Substantial Completion, normal wear and tear 

excepted. 
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13. Signs. All signage visible from outside the Premises shall conform to local 

rules and requirements.  Tenant shall be solely responsible for all costs of signage 

manufacturing, installation and maintenance.  Upon surrender or vacation of the 

Premises, Tenant shall have removed all signs and repair, paint, and/or replace the 

building facia surface to which its signs are attached.  Tenant shall obtain all applicable 

governmental permits and approvals for sign and exterior treatments.  

 

 14. Parking.  Tenant shall be entitled to parking per Exhibit B. Tenant, at 

Tenant’s sole cost, shall have the right to post signage or mark parking for use by Tenant’s 

customers and guests.  

 

 15. Restoration.  (a)  If at any time during the Lease Term the Premises are 

damaged by a fire or other casualty, Landlord shall notify Tenant within thirty (30) days 

after such damage as to the amount of time Landlord reasonably estimates it will take to 

restore the Premises.  If the restoration time is estimated to exceed 180 days from the date 

Landlord receives all permits, approvals, and licenses required to begin reconstruction, the 

parties may mutually agree to terminate this Lease.  If the parties do not mutually agree to 

terminate this Lease, or if Landlord estimates that restoration will take 180 days or less, 

then, subject to receipt of sufficient insurance proceeds, Landlord shall promptly restore the 

Premises excluding the improvements installed by Tenant or by Landlord and paid by 

Tenant, subject to delays arising from the collection of insurance proceeds or from Force 

Majeure events. Tenant at Tenant’s expense shall promptly perform, subject to delays 

arising from the collection of insurance proceeds, or from Force Majeure events, all repairs 

or restoration not required to be done by Landlord and shall promptly re-enter the Premises 

and commence doing business in accordance with this Lease.  Landlord’s obligation to 

restore is limited to the amount of insurance proceeds it receives as provided in Section 9 

above. 

 

 (b) Intentionally deleted. 

 

(c) If such damage or destruction is caused by the act(s) or omission(s) of 

Tenant, Tenant shall pay to Landlord with respect to any damage to the Premises and/or 

Property the amount of cost of restoration that exceeds the amount of insurance proceeds 

paid to Landlord within thirty (30) days after presentment of Landlord’s invoice. 

 

(d) Base Rent shall be abated for the period of repair and restoration in the 

proportion which the area of the Premises, if any, which is not usable by Tenant bears to 

the total area of the Premises; provided, however Tenant shall not be entitled to any 

abatement of rent in the event such damage or destruction resulted from the negligence or 

willful misconduct of Tenant.  Such abatement, if any, shall be the sole remedy of Tenant, 

and except as provided herein, Tenant waives any right to terminate the Lease by reason of 

damage or casualty loss. 
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 16. Reserved. 

 

 17. Assignment and Subletting.  (a)  Tenant shall have no right to assign this 

Lease.  (b) Tenant may, with Landlord’s prior written consent, which shall not be 

unreasonably withheld, delayed or conditioned, sublease the Premises or any part thereof 

or mortgage, pledge, or hypothecate its leasehold interest or grant any concession or license 

within the Premises (each being a “Transfer”).  Notwithstanding the above, Tenant may 

sublet the Premises, or any part thereof, to any entity controlling, controlled by or under 

common control with the original Tenant named herein (a “Tenant Affiliate”), without the 

prior written consent of Landlord; provided, however, Tenant shall provide at least ten (10) 

days written notice prior to entering into any sublease with any Tenant Affiliate.  Upon 

Landlord’s receipt of Tenant’s written notice of a desire to sublet the Premises, or any part 

thereof (other than a sublease to a Tenant Affiliate), Landlord may, by giving written notice 

to Tenant within thirty (30) days after receipt of Tenant’s notice, terminate this Lease with 

respect to the space described in Tenant’s notice, as of the date specified in Tenant’s notice 

for the commencement of the proposed sublease. Without limiting the foregoing, Landlord 

may withhold its consent to any such subletting of the Premises to any party if the 

subletting is reasonably likely, in Landlord’s discretion, to cause any amount to be received 

by Landlord as a result of such Transfer to fail to qualify as “rents from real property” for 

purposes of Section 512(b)(3) or 856(d) of the Internal Revenue Code of 1986, as amended 

(“IRS”).     

 

 (b) Notwithstanding any Transfer, Tenant shall at all times remain fully 

responsible and liable for the payment of the rent and for compliance with all of Tenant’s 

other obligations under this Lease (regardless of whether Landlord’s approval has been 

obtained for any such Transfer).  In the event that the rent due and payable by a sublessee 

(or a combination of the rental payable under such sublease plus any bonus or other 

consideration therefor or incident thereto) exceeds the rental payable under this Lease 

(which rental shall be calculated on a square foot basis if less than the entire Premises is 

subleased), then Tenant shall be bound and obligated to pay Landlord as additional rent 

hereunder all such excess rental and other excess consideration within ten (10) days 

following receipt thereof by Tenant.  In connection with any Transfer to which the 

provisions of this paragraph apply, Tenant shall provide written notice to Landlord prior to 

the effective date of any such Transfer as whether any amount may be payable by Tenant 

under this paragraph and shall provide such information as Landlord may reasonably 

request in order for Landlord to determine whether the payment of any such amount is 

reasonably likely to cause Landlord to receive or accrue any amounts in respect thereof that 

may not qualify as “rents from real property under IRS Sections 512(b)(3) or 856(d). 

 

 (c) If the Premises is subleased (whether in whole or in part) or in the event of 

the mortgage, pledge, or hypothecation of Tenant’s leasehold interest or grant of any 

concession or license within the Premises or if the Premises be occupied in whole or in part 
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by anyone other than Tenant, then upon a default by Tenant hereunder Landlord may 

collect rent from the sublessee, mortgagee, pledgee, party to whom the leasehold interest 

was hypothecated, concessionee or licensee or other occupant and, except to the extent set 

forth in the preceding subparagraph, apply the amount collected to the next rent payable 

hereunder; and all such rentals collected by Tenant shall be held in trust for Landlord and 

immediately forwarded to Landlord.  No such transaction or collection of rent or 

application thereof by Landlord, however, shall be deemed a waiver of these provisions or 

a release of Tenant from the further performance by Tenant of its covenants, duties, or 

obligations hereunder. Any approved sublease shall be expressly subject to the terms and 

conditions of this Lease. Landlord's consent to any Transfer shall not waive Landlord's 

rights as to any subsequent Transfers. 

 

18.  Indemnity.  

Tenant Indemnification.  Tenant hereby indemnifies, defends, and holds 

Landlord and its respective owners, members, managers, partners, directors, officers, 

agents and employees (collectively, “Landlord Indemnified Parties”) harmless from 

and against any and all Losses (defined below) actually suffered and to the extent arising 

from any occurrence in, upon or at the Premises during the Term; or resulting from or 

arising out of any lawsuit, executive order, referendum, or other action taken by municipal 

officials or bodies or citizen groups, that are intended to delay, stop or interfere with the 

construction of the Building and development of the project, or change, revise, amend, or 

terminate any term, provision or condition of this Lease, except to the extent any of the 

foregoing arises out of (a) the Landlord’s breach of this Lease, (b) the negligence or 

misconduct of Landlord or its respective employees, agents, contractors, managers, 

members, representatives, partners, directors, or officers, or (c) any work by Landlord or 

any of its employees, agents, contractors, managers, members, representatives, partners, 

directors, or officers at the Premises or Property, or (d) any breach by Landlord of any of 

its warranties and representations under this Lease.  The term “Losses” shall mean all 

claims, demands, expenses, actions, judgments, damages (actual, but not consequential), 

penalties, fines, liabilities, actual losses of every kind and nature, reasonable sums paid in 

settlement of claims (which settlement is approved by Tenant), suits, administrative 

proceedings, costs and fees, including, without limitation, attorneys’ and consultants’ 

reasonable fees and expenses, that are in any way related to any matter covered by the 

foregoing indemnity.  Notwithstanding the foregoing, the indemnity provided under this 

Section shall not be construed as a waiver of Tenant’s right to assert any and all defenses 

in response to claims made against Tenant, its officers, agents, or employees pursuant to 

the Maine Tort Claims Act or any other privileges or immunities as may be provided by 

law. The provisions of this Section shall survive the expiration or termination of this 

Lease. 

Landlord Indemnification. Landlord shall indemnify and defend Tenant (and its 

affiliates, owners, shareholders, members, managers, partners, directors, officers, agents 
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and employees) against and hold Tenant and such other parties harmless from any and all 

Losses to the extent arising from (a) the Landlord’s breach of this Lease, (b) the negligence 

or misconduct of Landlord or its respective employees, agents, contractors, managers, 

members, representatives, partners, directors, or officers, or (c) any work by Landlord or 

any of its employees, agents, contractors, managers, members, representatives, partners, 

directors, or officers at the Premises or Property, or (d) any breach by Landlord of any of 

its warranties and representations under this Lease. The provisions of this section shall 

survive the expiration or termination of this Lease. 

 

Tenant Environmental Indemnity.  Tenant hereby agrees to defend, indemnify 

and save harmless Landlord and its affiliates, subsidiaries, parent organization or their 

respective officers, directors, members, managers, partners, shareholders, employees and 

agents from all claims, costs, damages, demands, expenses, fines, judgments, corrective 

actions, remediation, liabilities and losses (including reasonable attorneys’ fees, paralegal 

fees, expert witness fees, consultant fees, and other costs of defense) which arise during 

the Term from or in connection with (a) breach of the Tenant’s representations or 

obligations, (b) the presence of Hazardous Materials at, on, under or migrating to or from 

the Premises or Property unless arising as a result of Landlord’s actions during the Term, 

and (c) the presence of Hazardous Materials in the soil, surface water, groundwater, air, 

soil vapor and any building materials at or migrating to or from the Premises or Property 

unless arising as a result of Landlord’s actions during the Term. In connection with the 

foregoing, Tenant shall have the sole responsibility for the investigation and remediation 

of all environmental conditions associated with the Premises unless arising as a result of 

Landlord’s actions during the Term. Notwithstanding the foregoing, the indemnity 

provided under this Section shall not be construed as a waiver of Tenant’s right to assert 

any and all defenses in response to claims made against Tenant, its officers, agents, or 

employees pursuant to the Maine Tort Claims Act or any other privileges or immunities 

as may be provided by law. The terms of this Section shall survive the expiration or 

termination of this Lease. 

 

 Any indemnification obligations set forth in this Lease shall be subject to 

the following conditions: (i) the indemnified party shall notify the indemnifying party in 

writing promptly upon learning of any claim or suit for which indemnification is sought; 

(ii) the indemnified party shall have control of the defense or settlement, provided that 

the indemnifying party shall also participate in such defense or settlement with counsel at 

its selection and at its sole expense. 

 

 19. Inspection and Access.  Upon twenty-four (24) hours prior verbal or written 

notice to Tenant (except in the event of an emergency, in which no notice shall be 

required), Landlord and its agents, representatives, and contractors may enter the Premises 

at any reasonable time to inspect the Premises and to make such repairs as may be required 

or permitted pursuant to this Lease and for any other business purpose.  Landlord and 
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Landlord’s representatives may enter the Premises during business hours for the purpose of 

showing the Premises to prospective purchasers or, in the event that Tenant has not 

exercised its option(s) to renew this Lease, or options to purchase rights set forth in Section 

38, during the last year of the Lease Term, to prospective tenants.  Landlord may erect a 

suitable sign on the Premises stating the Premises are available to let or that the Property is 

available for sale.   

 

 20. Quiet Enjoyment.  If Tenant shall perform all of the covenants and 

agreements herein required to be performed by Tenant, Tenant shall, subject to the terms of 

this Lease, at all times during the Lease Term, have peaceful and quiet enjoyment of the 

Premises against any person claiming by, through or under Landlord, but not otherwise. 

 

 21. Surrender.  No act by Landlord shall be an acceptance of a surrender of the 

Premises, and no agreement to accept a surrender of the Premises shall be valid unless it 

is in writing and signed by Landlord.  Upon termination of the Lease Term or earlier 

termination of Tenant’s right of possession, Tenant shall surrender the Premises to 

Landlord in the same condition as received, broom clean, ordinary wear and tear and 

casualty loss and condemnation covered by Paragraphs 15 and 16 excepted.  Tenant shall 

give written notice to Landlord at least thirty (30) days prior to vacating the Premises and 

shall meet with Landlord for a joint inspection of the Premises at the time of vacating.  In 

the event of Tenant’s failure to give such notice or to participate in such joint inspection, 

Landlord’s inspection shall be deemed conclusive for purposes of determining Tenant’s 

responsibility for repairs and restoration.  No such performance by Landlord shall create 

any liability on the part of Landlord whatsoever.  Any Tenant-Made Alterations and 

property not so removed by Tenant as permitted or required herein shall be deemed 

abandoned and may be stored, removed, and disposed of by Landlord at Tenant’s expense, 

and Tenant waives all claims against Landlord for any damages resulting from Landlord’s 

retention and disposition of such property.  All obligations of Tenant hereunder not fully 

performed as of the termination of the Lease Term shall survive the termination of the 

Lease Term, including without limitation, indemnity obligations, payment obligations with 

respect to Operating Expenses and all obligations concerning the condition and repair of 

the Premises.  If Tenant has not fulfilled its obligations with respect to repairs and cleanup 

of the Premises or any other Tenant obligations as set forth in this Lease, Landlord shall 

have the right to perform any such obligations as it deems necessary at Tenant’s sole cost 

and expense, and any time required by Landlord to complete such obligations shall be 

considered a period of holding over and the terms of Paragraph 22 shall apply. 

 

 22. Holding Over.  If Tenant fails to vacate the Premises after the termination of 

the Lease Term, Tenant will be bound by the terms and provisions of this Lease except that 

no tenancy or interest in the Premises will result.  Such holding over shall be an unlawful 

detainer and Tenant will be subject to immediate eviction.  During such holdover period 

Tenant shall pay, in addition to any other rent or other sums then due Landlord, a daily 

base rental equal to 150% of the Base Rent in effect on the expiration or termination date, 
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unless Landlord consents to such holdover otherwise (which consent shall be effective only 

if in writing).   Tenant shall also be liable for all Operating Expenses incurred during such 

holdover period.  No holding over by Tenant, whether with or without consent of Landlord, 

shall operate to extend this Lease except as otherwise expressly provided, and this 

Paragraph 22 shall not be construed as consent for Tenant to retain possession of the 

Premises. 

 

 23. Events of Default.  Each of the following events shall be an event of default 

(“Event of Default”) by Tenant under this Lease: 

 

 (a) Tenant shall fail to pay any installment of Base Rent or any other payment 

required herein within five (5) business days of the date when due. 

 

 (b) Tenant shall (A) make a general assignment for the benefit of creditors; (B) 

commence any case, proceeding or other action seeking to have an order for relief 

entered on its behalf as a debtor or to adjudicate it a bankrupt or insolvent, or seeking 

reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or 

its debts or seeking appointment of a receiver, trustee, custodian or other similar official 

for it or for all or of any substantial part of its property (collectively a “Proceeding for 

Relief”); (C) become the subject of any Proceeding for Relief which is not dismissed 

within sixty (60) days of its filing or entry; or (D) be dissolved or otherwise fail to 

maintain its legal existence. 

 

 (c) Any insurance required to be maintained by Tenant pursuant to this Lease 

shall be cancelled or terminated or shall expire or shall be reduced or materially changed, 

except, in each case, as permitted in this Lease. 

 

 (d) Intentionally deleted. 

 

 (e) Tenant shall attempt or there shall occur any assignment, subleasing or 

other transfer of Tenant’s interest in or with respect to this Lease except as otherwise 

permitted in this Lease. 

 

 (f) Tenant shall fail to discharge or bond over any lien placed upon the 

Premises in violation of this Lease within sixty (60) days after any such lien or 

encumbrance is filed against the Premises. 

 

 (g) Tenant shall fail to execute any instrument of subordination or attornment 

or any estoppel certificate within the time periods set forth in Paragraphs 27 and 29 

respectively following Landlord’s request for the same. 
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 (h) Tenant shall breach any of the requirements of Paragraph 30 and such 

failure shall continue for a period of thirty (30) days or more after notice from Landlord 

to Tenant without Tenant beginning remediation of the failure. 

 

 (i) Tenant shall fail to comply with any provision of this Lease other than 

those specifically referred to in this Paragraph 23, and except as otherwise expressly 

provided herein, such default shall continue for more than thirty (30) days after Landlord 

shall have given Tenant written notice of such default. 

 

 24. Landlord’s Remedies.  (a)  Upon each occurrence of an Event of Default 

and so long as such Event of Default shall be continuing, Landlord may at any time 

thereafter at its election: terminate this Lease including without limitation, Tenant’s 

options to purchase rights set forth in Section 38, or Tenant’s right of possession, (but 

Tenant shall remain liable as hereinafter provided) and/or pursue any other remedies at law 

or in equity.  Upon the termination of this Lease or termination of Tenant’s right of 

possession, it shall be lawful for Landlord, without formal demand or notice of any kind, to 

re-enter the Premises by summary dispossession proceedings or any other action or 

proceeding authorized by law and to remove Tenant and all persons and property 

therefrom.  If Landlord re-enters the Premises, Landlord shall have the right to keep in 

place and use all the furniture, fixtures and equipment at the Premises.  In addition to the 

foregoing and not in lieu of any of Landlord’s rights and remedies hereunder or at law or 

in equity, if a petition is filed by Tenant for relief under Chapter 11 of Title 11 of the 

United States Code, or for reorganization or arrangement under any provision of the 

Bankruptcy Code as then in force and effect, or any involuntary petition under any 

provision of the Bankruptcy Code is filed against Tenant and is not dismissed within 

sixty (60) days thereafter, then in either of such cases this Lease shall at the option of 

Landlord terminate upon notice of termination to Tenant. 

 

 (b) If Landlord terminates this Lease, Landlord may recover from Tenant the 

sum of:  all Base Rent and all other amounts accrued hereunder to the date of such 

termination; the cost of reletting the whole or any part of the Premises, including without 

limitation brokerage fees and/or leasing commissions incurred by Landlord, and costs of 

removing and storing Tenant’s or any other occupant’s property, repairing, altering, 

remodeling, or otherwise putting the Premises into condition acceptable to a new tenant or 

tenants, and all reasonable expenses incurred by Landlord in pursuing its remedies, 

including reasonable attorneys’ fees and court costs; and the amount by which all amounts 

due under this Lease for the remainder of the Term as if this Lease had not terminated 

(including both Base Rent and all forms of Operating Expenses) and any other balances 

due under this Lease for such period exceeds the net rent and additional rent received 

during such period from new leases of the Premises entered into pursuant to Landlord’s 

“duty to mitigate” as described in Section 6010-A of Title 14, Maine Revised Statutes 

Annotated, as the same may be revised, replaced or amended from time to time, and to 

the extent the same is applicable to Landlord’s recovery of damages from Tenant.   In 
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determining the net rent from such new leases there shall be deducted from each monthly 

rental payment the monthly amortization amount of the reasonable costs of reletting the 

Premises including real estate commissions, advertising and reasonable costs of 

renovating the Premises to suit any new tenant or tenants, such amortization to be on a 

straight line basis over the term of the applicable new lease.  

 

 (c) In addition to any other remedy Landlord may have in this Lease or at law or 

in equity, if Tenant fails to perform its obligations hereunder within thirty (30) days after 

written notice thereof from Landlord to Tenant, Landlord shall have the right, but not the 

obligation, to perform Tenant’s obligations. 

 

 (d) Exercise by Landlord of any one or more remedies hereunder granted or 

otherwise available shall not be deemed to be an acceptance of surrender of the Premises 

and/or a termination of this Lease by Landlord, whether by agreement or by operation of 

law.  Any law, usage, or custom to the contrary notwithstanding, Landlord shall have the 

right at all times to enforce the provisions of this Lease in strict accordance with the terms 

hereof; and the failure of Landlord at any time to enforce its rights under this Lease strictly 

in accordance with same shall not be construed as having created a custom in any way or 

manner contrary to the specific terms, provisions, and covenants of this Lease or as having 

modified the same.  Tenant and Landlord further agree that forbearance or waiver by 

Landlord to enforce its rights pursuant to this Lease or at law or in equity, shall not be a 

waiver of Landlord’s right to enforce one or more of its rights in connection with any 

subsequent default.  A receipt by Landlord of rent or other payment with knowledge of the 

breach of any covenant hereof shall not be deemed a waiver of such breach, and no waiver 

by Landlord of any provision of this Lease shall be deemed to have been made unless 

expressed in writing and signed by Landlord.  To the greatest extent permitted by law, 

Tenant waives the service of notice of Landlord’s intention to re-enter as provided for in 

any statute, or to institute legal proceedings to that end, and also waives all right of 

redemption in case Tenant shall be dispossessed by a judgment or by warrant of any court 

or judge.  The terms “enter,” “re-enter,” “entry” or “re-entry,” as used in this Lease, are not 

restricted to their technical legal meanings.  Any reletting of the Premises shall be on such 

terms and conditions as Landlord may determine (including without limitation a term 

different than the remaining Lease Term, rental concessions, alterations and repair of the 

Premises, lease of less than the entire Premises to any tenant and leasing any or all other 

portions of the Property before reletting the Premises).  Landlord shall not be liable, nor 

shall Tenant’s obligations hereunder be diminished because of, Landlord’s failure to relet 

the Premises or collect rent due in respect of such reletting, provided, that, Landlord has 

made commercially reasonable efforts to relet the Premises, and/or collect rent due in 

respect of such reletting. 

 

 25. Tenant’s Remedies/Limitation of Liability.  Landlord shall not be in 

default hereunder unless Landlord fails to perform any of its obligations hereunder within 

thirty (30) days after written notice from Tenant specifying such failure (unless such 
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performance will, due to the nature of the obligation, require a period of time in excess of 

thirty (30) days, then after such period of time as is reasonably necessary).  All obligations 

of Landlord hereunder shall be construed as covenants, not conditions; and Tenant may not 

terminate this Lease for breach of Landlord’s obligations hereunder.  All obligations of 

Landlord under this Lease will be binding upon Landlord only during the period of its 

ownership of the Property and not thereafter.  The term “Landlord” in this Lease shall 

mean only the owner, for the time being of the Building, and in the event of the transfer by 

such owner of its interest in the Building, such owner shall thereupon be released and 

discharged from all obligations of Landlord thereafter accruing, but such obligations shall 

be binding during the Lease Term upon each new owner for the duration of such owner’s 

ownership.  Any liability of Landlord under this Lease or arising out of the relationship 

between Landlord and Tenant shall be limited solely to Landlord’s interest in the Building, 

and in no event shall any personal liability be asserted against Landlord in connection with 

this Lease nor shall any recourse be had to any other property or assets of Landlord. 

 

 26. Waiver of Jury Trial.  TENANT AND LANDLORD WAIVE ANY 

RIGHT TO TRIAL BY JURY OR TO HAVE A JURY PARTICIPATE IN RESOLVING 

ANY DISPUTE, WHETHER SOUNDING IN CONTRACT, TORT, OR OTHERWISE, 

BETWEEN LANDLORD AND TENANT ARISING OUT OF THIS LEASE OR ANY 

OTHER INSTRUMENT, DOCUMENT, OR AGREEMENT EXECUTED OR 

DELIVERED IN CONNECTION HEREWITH OR THE TRANSACTIONS RELATED 

HERETO. 

 

 27. Subordination.  (a)  This Lease and Tenant’s interest and rights hereunder 

are and shall be subject and subordinate at all times to the Ground Lease, to the lien of any 

first mortgage, now existing or hereafter created on or against the Building or the Premises, 

and all amendments, restatements, renewals, modifications, consolidations, refinancing, 

assignments and extensions thereof, and to any easements (including those granting access 

to the City of Portland communication tower and the Portland Trails network), restrictions, 

covenants or other matters of record without the necessity of any further instrument or act 

on the part of Tenant.  Tenant agrees, at the election of the holder of any such mortgage, to 

attorn to any such holder.  The provisions of this Paragraph 27 shall be self-operative and 

no further instrument shall be required to effect such subordination or attornment; 

however, Tenant agrees to execute, acknowledge and deliver such instruments, confirming 

such subordination and such instruments of attornment as shall be requested by any such 

holder within ten (10) days of such request. Tenant’s obligation to furnish each such 

instrument requested hereunder in the time period provided is a material inducement for 

Landlord’s execution of this Lease. 

 

 (b) Notwithstanding the foregoing, any such holder may at any time subordinate 

its mortgage to this Lease, without Tenant’s consent, by notice in writing to Tenant, and 

thereupon this Lease shall be deemed prior to such mortgage without regard to their 

respective dates of execution, delivery or recording and in that event such holder shall have 

20 of 41

Page 96



 

21 

the same rights with respect to this Lease as though this Lease had been executed prior to 

the execution, delivery and recording of such mortgage and had been assigned to such 

holder.  The term “mortgage” whenever used in this Lease shall be deemed to include 

deeds of trust, security assignments and any other encumbrances, and any reference to the 

“holder” of a mortgage shall be deemed to include the beneficiary under a deed of trust. 

 

 (c) Tenant shall not seek to enforce any remedy it may have for any default on 

the part of Landlord without first giving written notice by certified mail, return receipt 

requested, or reputable overnight courier service, specifying the default in reasonable 

detail to any mortgage holder whose address has been given to Tenant, and affording 

such mortgage holder a reasonable opportunity to perform Landlord's obligations 

hereunder.  Notwithstanding any such attornment or subordination of a mortgage to this 

Lease, the holder of any mortgage shall not be liable for any acts of any previous 

landlord, shall not be obligated to install any tenant improvements, and shall not be 

bound by any amendment to which it did not consent in writing nor any payment of rent 

made more than one month in advance, unless required under the Lease. 

 

 28. Mechanic’s Liens.  Tenant has no express or implied authority to create or 

place any lien or encumbrance of any kind upon, or in any manner to bind the interest of 

Landlord or Tenant in, the Premises or to charge the rentals payable hereunder for any 

claim in favor of any person dealing with Tenant, including those who may furnish 

materials or perform labor for any construction or repairs. Tenant covenants and agrees that 

it will pay or cause to be paid all sums legally due and payable by it on account of any 

labor performed or materials furnished in connection with any work performed on the 

Premises and that it will save and hold Landlord harmless from all loss, cost or expense 

based on or arising out of asserted claims or liens against the leasehold estate or against the 

interest of Landlord in the Premises or under this Lease.  Tenant shall give Landlord 

immediate written notice of the placing of any lien or encumbrance against the Premises 

and cause such lien or encumbrance to be discharged within thirty (30) days of the filing or 

recording thereof; provided, however, Tenant may contest such liens or encumbrances as 

long as such contest prevents foreclosure of the lien or encumbrance and Tenant causes 

such lien or encumbrance to be bonded or insured over in a manner satisfactory to 

Landlord within such thirty (30) day period. 

 

 29. Estoppel Certificates; Financing Documents.  Tenant agrees, from time to 

time, within ten (10) business days after request of Landlord, to execute and deliver to 

Landlord, or Landlord’s designee, any (i) estoppel certificate requested by Landlord, 

stating that this Lease is in full force and effect, the date to which rent has been paid, that 

Landlord is not in default hereunder (or specifying in detail the nature of Landlord’s 

default), the termination date of this Lease and such other matters pertaining to this Lease 

as may be requested by Landlord; and (ii) other document or documents any lender to 

Landlord may reasonably require in connection with any financing transaction Landlord 

enters into with respect to the Premises, provided such document(s) is in a commercially 
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reasonable form.  Tenant’s obligation to furnish each estoppel certificate or such financing 

document in a timely fashion is a material inducement for Landlord’s execution of this 

Lease. Further, if Tenant fails to execute and deliver the estoppel certificate within ten (10) 

business days after Landlord’s written request thereof, then Tenant shall be deemed to 

conclusively agree with the information contained in such estoppel certificate. 

 

 30. Environmental.  For purposes of this Lease, the term “Hazardous Materials” 

shall mean and include any and all hazardous, special, medical, toxic or dangerous waste 

substance or material defined in, or regulated by, the Comprehensive Environmental 

Response, Compensation and Liability Act of 1980 (42 USC Section 9601, et. seq.), the 

Hazardous Materials Transportation Act (49 USC Section 1802, et. seq.) and the Resource 

Conservation and Recovery Act (42 USC Section 6901, et. seq.) or any other federal, state 

or local statute, law, ordinance, code, rule, regulation, guideline, order or decree regulating, 

relating to or imposing liability or standards of conduct concerning the environment or any 

hazardous, toxic or dangerous waste, substance or material, as now or at any time hereafter 

in effect (collectively, “Environmental Laws”).  

  

 (a) Tenant agrees, at its sole expense, to comply with all Environmental Laws 

affecting the Premises to the extent such compliance is required as a result of (i) the use or 

occupancy of the Premises by Tenant, its employees, agents, contractors and invitees, or 

(ii) the acts or negligence of Tenant or Tenant's employees, agents, contractors or invitees, 

and Tenant shall promptly provide Landlord with any notices received from any 

governmental authority with respect to the same.   

 

 (b) Tenant shall not install any surface storage tanks on the Premises without 

Landlord's prior written consent, which consent shall not be unreasonably withheld, 

delayed or conditioned. Tenant shall not install any underground storage tanks on the 

Premises. Without the prior written consent of the Landlord Tenant shall not discharge, 

release, store, create, use, move onto or remove from the Premises any Hazardous 

Materials, except that Tenant may use small quantities of cleaning fluids and other lawful 

amounts of Hazardous Materials necessary for the operation of Tenant's business 

(including, without limitation, the operation of any UPS system) provided the same are 

used, stored and disposed of in strict compliance with all applicable Environmental Laws.  

Upon request of Landlord, Tenant shall provide Landlord with a material safety data sheet 

with respect to each Hazardous Material which Tenant utilizes on the Premises. If 

Landlord, in its sole judgment, reasonably believes, in good faith, that Tenant has caused 

the Premises or the surrounding environment to become contaminated with Hazardous 

Materials or that Tenant has violated any Environmental Laws, Landlord may, in addition 

to its other rights under this Lease, enter upon the Premises upon reasonable prior notice 

and obtain samples from the Premises, including the soil and groundwater under the 

Building, to determine whether and to what  extent the Premises or the surrounding 

environment have become contaminated;  Landlord agrees to take commercially reasonable 

measures to minimize any interference to Tenant's operations at the Premises.  Such testing 
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shall be performed at Tenant's expense and Tenant shall pay the cost of such testing within 

thirty (30) days after Tenant's receipt of a reasonably detailed statement of such cost from 

Landlord.  In the event that it is found that Tenant contaminated the Premises or the 

environment with Hazardous Materials, Tenant shall take all necessary steps, in 

consultation with Landlord, and at all times in accordance with best practices to fully 

remove such Hazardous Material from the Premises, any adjacent property and the 

environment including, but not limited to, the cost of any required or necessary repair, 

cleanup or detoxification and preparation of any closure or other remediation plans in 

connection therewith, all to the reasonable satisfaction of Landlord and in accordance with 

the standards for commercial office buildings and/or parks and all applicable federal, state 

and local laws and regulations.  Tenant covenants and agrees that, with respect to any 

“Hazardous Materials” which Tenant, its agent or employees, may use, handle store or 

generate in the conduct of its business at the Premises it will:  (i) comply with all applicable 

laws, ordinances and regulations which relate to the treatment, storage, transportation and 

handling of the Hazardous Materials; (ii) in no event permit or cause any disposal of 

Hazardous Materials in, on or about the Premises or the Land and in particular will not 

deposit any Hazardous Materials in, on or about the floor or in any drainage system or in the 

trash containers which are customarily used for the disposal of solid waste; (iii) with respect 

to any off-site disposal, shipment, storage, recycling or transportation of any Hazardous 

Materials, it shall properly package the Hazardous Materials and shall cause to be executed 

and duly filed and retain all records required by federal, state or local law; (iv) at all 

reasonable times, upon reasonable prior notice, permit Landlord or its agent or employees to 

enter the Leased Premises to inspect the same for compliance with the terms of this 

Paragraph and will further provide upon ten (10) business days’ notice from Landlord 

copies of all records which Tenant may be obligated to obtain and keep in accordance with 

the terms of this Section 30; (v) upon termination of this Lease, at Tenant's expense, remove 

all Hazardous Materials from the Premises and, if applicable, comply with Maine and 

federal law as the same may be amended from time to time, including without limitation 

Chapter 851 of the Regulations for the Maine Department of Environmental Protection, 

Section 11 relating to “Closure”; and (vi) further agree to deliver the Premises to Landlord 

at the termination of this Lease free of all pollutants, contaminants, special wastes, 

underground storage tanks, asbestos, waste oil petroleum and any other hazardous, 

pathological, radioactive, dangerous or toxic substances, materials or wastes.  The terms 

used in this Section 30 shall include, without limitation, all substances, materials, etc., 

designated by such terms under any laws, ordinances or regulations, whether federal, state 

or local.  

 

 31. Intentionally deleted.   

 

 32. Security Service.  Tenant acknowledges and agrees that Landlord is not 

providing any security services with respect to the Premises and that Landlord shall not be 

liable to Tenant for, and Tenant waives any claim against Landlord with respect to, any 

loss by theft or any other damage suffered or incurred by Tenant in connection with any 
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unauthorized entry into the Premises or any other breach of security with respect to the 

Premises. 

 

 33. Force Majeure.  Landlord shall not be held responsible for delays in the 

performance of its obligations hereunder when caused by strikes, lockouts, labor disputes, 

acts of God, inability to obtain labor or materials or reasonable substitutes therefor, 

governmental restrictions, governmental regulations, governmental controls, government 

declared pandemics that prohibit Landlords obligations under this Lease, delay in issuance 

of permits, enemy or hostile governmental action, civil commotion, fire or other casualty, 

and other causes beyond the reasonable control of Landlord (“Force Majeure”). 

 

 34. Entire Agreement; Amendment.  This Lease constitutes the complete and 

entire agreement of Landlord and Tenant with respect to the subject matter hereof.  No 

representations, inducements, promises or agreements, oral or written, have been made by 

Landlord or Tenant, or anyone acting on behalf of Landlord or Tenant, which are not 

contained herein, and any prior agreements, promises, negotiations, or representations are 

superseded by this Lease.  This Lease may not be amended except by an instrument in 

writing signed by both parties hereto.   

 

 35. Severability.  If any clause or provision of this Lease is illegal, invalid or 

unenforceable under present or future laws, then and in that event, it is the intention of the 

parties hereto that the remainder of this Lease shall not be affected thereby.  It is also the 

intention of the parties to this Lease that in lieu of each clause or provision of this Lease 

that is illegal, invalid or unenforceable, there be added, as a part of this Lease, a clause or 

provision as similar in terms to such illegal, invalid or unenforceable clause or provision as 

may be possible and be legal, valid and enforceable. 

 

 36. Brokers.  Tenant represents and warrants that it has dealt with no broker, 

agent or other person in connection with this transaction. 

 

 37. Miscellaneous.   

 

(a)   Any payments or charges due from Tenant to Landlord hereunder shall be 

considered rent for all purposes of this Lease. 

 

 (b) If and when included within the term “Tenant,” as used in this instrument, 

there is more than one person, firm or corporation, each shall be jointly and severally liable 

for the obligations of Tenant. 

 

 (c) All notices required or permitted to be given under this Lease shall be in 

writing and shall be sent by registered or certified mail, return receipt requested, or by a 

reputable national overnight courier service, postage prepaid, or by hand delivery and, if to 

Tenant, addressed to Tenant at, 389 Congress Street, Portland, Maine 04101, and Attn: 
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City Manager, 389 Congress Street, Portland, Maine 04101, Attn: Corporation, Counsel, 

with a copy to Nicholas J. Morrill, Esq., Jensen Baird, P.O. Box 4510, Portland, Maine 

04112-4510, and if to Landlord, addressed to Landlord at 631 Stevens Avenue, Suite 203, 

Portland, Maine 04103.  Either party may by notice given aforesaid change its address for 

all subsequent notices.  Except where otherwise expressly provided to the contrary, notice 

shall be deemed given upon the earlier of delivery or refusal. 

 

 (d) Except as otherwise expressly provided in this Lease or as otherwise required 

by law, Landlord retains the absolute right to withhold any consent or approval. 

 

 (e) This Lease shall not be filed by or on behalf of Tenant in any public record.  

Upon the request of either party, the parties will execute a memorandum of lease in 

recordable form. 

 

 (f) Each party acknowledges that it has had the opportunity to consult counsel 

with respect to this Lease, and therefore, the normal rule of construction to the effect that 

any ambiguities are to be resolved against the drafting party shall not be employed in the 

interpretation of this Lease or any exhibits or amendments hereto. 

 

 (g) The submission by Landlord to Tenant of this Lease shall have no binding 

force or effect, shall not constitute an option for the leasing of the Premises, nor confer any 

right or impose any obligations upon either party until execution of this Lease by both 

parties. 

 

 (h) Words of any gender used in this Lease shall be held and construed to 

include any other gender, and words in the singular number shall be held to include the 

plural, unless the context otherwise requires.  The captions inserted in this Lease are for 

convenience only and in no way define, limit or otherwise describe the scope or intent of 

this Lease, or any provision hereof, or in any way affect the interpretation of this Lease. 

 

 (i) Any amount not paid by Tenant within five (5) business days after its due 

date in accordance with the terms of this Lease shall, in addition to other charges or fees 

provided in this Lease, bear interest from such due date until paid in full at the lesser of the 

highest rate permitted by applicable law or fifteen percent (15%) per year.  It is expressly 

the intent of Landlord and Tenant at all times to comply with applicable law governing the 

maximum rate or amount of any interest payable on or in connection with this Lease.  If 

applicable law is ever judicially interpreted so as to render usurious any interest called for 

under this Lease, or contracted for, charged, taken, reserved, or received with respect to 

this Lease, then it is Landlord’s and Tenant’s express intent that all excess amounts 

theretofore collected by Landlord be credited on the applicable obligation (or, if the 

obligation has been or would thereby be paid in full, refunded to Tenant), and the 

provisions of this Lease immediately shall be deemed reformed and the amounts thereafter 

collectible hereunder reduced, without the necessity of the execution of any new document, 
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so as to comply with the applicable law, but so as to permit the recovery of the fullest 

amount otherwise called for hereunder. 

 

 (j) Construction and interpretation of this Lease shall be governed by the laws of 

the state in which the Property is located, excluding any principles of conflicts of laws. 

 

 (k) Time is of the essence as to the performance of Tenant’s obligations under 

this Lease. 

 

 (l) All exhibits and addenda attached hereto are hereby incorporated into this 

Lease and made a part hereof.  In the event of any conflict between such exhibits or 

addenda (other than the rules and regulations) and the terms of this Lease, such exhibits or 

addenda shall control.  In the event of a conflict between the rules and regulations attached 

hereto and the terms of this Lease, the terms of this Lease shall control. 

 

 (m) If either party should prevail in any litigation instituted by or against the 

other related to this Lease, the prevailing party, as determined by the court, shall receive 

from the non-prevailing party all costs and reasonable attorneys' fees (payable at standard 

hourly rates) incurred in such litigation, including costs on appeal, as determined by the 

court. 

 

 (n) If this Lease requires any act to be done or action to be taken (other than the 

payment of Rent) on a date which is not a Business Day, that act or action will be deemed 

to have been validly done or taken if done or taken on the next succeeding Business Day.  

As used herein, a “Business Day” is a day other than a Saturday, Sunday or day on which 

banking institutions in the city in which the Property is located are authorized or required 

by law or executive order to be closed. 

 

(o) In any legal proceeding that is brought by Landlord to enforce this Lease, 

Landlord shall have the right to file suit in, or, if such suit has been filed or proceeding has 

been instituted by any person or entity other than Landlord, to transfer such suit or 

proceeding to any court of competent jurisdiction in the State in which the Premises is 

located.  Tenant hereby irrevocably accepts and consents to jurisdiction of any such court, 

and each irrevocably, knowingly, and voluntarily waives its right to object to jurisdiction of 

any such court, and irrevocably agrees to be bound by any final, non-appealable judgment 

rendered by any such court in connection herewith.  Tenant hereby agrees that venue shall 

be proper in the state in which the Property is located, and each irrevocably waives its right 

to challenge the propriety of appropriateness, or to assert the inconvenience, of venue in 

such state. 

 

 38. Options to Purchase Premises.  Provided that this Lease has not been 

terminated as a result of a default by Tenant under the terms of this Lease, Tenant shall 
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have the option to purchase the Premises during the term of this Lease, as it may be 

extended, as follows: 

 (a)   Tenant shall have the option to purchase the Premises for the One Dollar 

($1.00) (the “Option Price”)  at the end of the Initial Term (provided Tenant has not 

exercised its right to renew this Lease), by providing at least eighteen (18) months prior 

written notice to Landlord of its intent to exercise the option to Landlord 

 (b)  If the option to purchase rights set forth in (a) above are not exercised, and 

provided Tenant has exercised its right to renew this Lease for a Renewal Term or Renewal 

Terms, Tenant shall have the right to purchase the Premises for the Option Price at the end 

of the thirtieth (30th) Lease Year, the  thirty-fifth (35th) Lease Year, the fortieth (40th) Lease 

Year, and the forty-fifth (45th) Lease Year, by providing at least eighteen (18) months prior 

written notice to Landlord.  

 (c)   Time is of the essence with respect to such options to purchase and the 

giving of the option notices, such that the closing on the option to purchase must occur no 

later than the last day of the Initial Term with respect to the option set forth in (a) above, 

and no later than the end of the thirtieth (30th) Lease Year, the  thirty-fifth (35th) Lease 

Year, the fortieth (40th) Lease Year, or the forty-fifty (45th) Lease Year , as applicable, with 

respect to the options set forth in (b) above. 

 (d)   Upon Tenant’s exercise of the option granted in this Section, the following 

provisions shall apply: 

(i) Title.  Landlord shall convey its leasehold interest (tenant’s interest) 

in the Premises, and fee interest in the Building, to Tenant at the closing subject to 

covenants, easements, agreements, restrictions and like matters of record that do 

not adversely affect the use and enjoyment of its leasehold interest in the Premises 

and for which affirmative leasehold title insurance coverage can be obtained at no 

additional premium.  In the event that Landlord is unable to convey title as 

aforesaid, Landlord shall, within a reasonable period of time, not to exceed thirty 

(30) days, after receipt of notice of any such defects from Tenant, use its best 

efforts to remedy any title defects.  In the event that said defects cannot be 

corrected or remedied within said time period, Tenant shall have the option to 

either terminate this Agreement or to close notwithstanding such defects as may 

exist.  A portion of the Option Price may be applied to remove any title defects or 

encumbrances that may be removed by the payment of money.  

 

(ii)  Closing.  The closing shall take place at the offices of Landlord’s 

counsel, or at such other time and place as Landlord and Tenant shall mutually 

agree upon in writing.  At the closing, Landlord shall execute and deliver to 

Tenant, against payment of the Option Price, a Warranty Bill of Sale and other 
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documents and instruments customary in similar transactions or as reasonably 

requested by Tenant.   

 

(iii)   Adjustments, Prorations and Closing Costs.  If necessary, real estate 

taxes and assessments shall be prorated as of the closing on the basis of the latest 

available tax bill. The Maine real estate transfer tax shall be paid by Landlord and 

Tenant in accordance with 36 M.R.S.A. 4641-A, to the extent applicable.  

Landlord shall refund to Tenant any unearned Base Rent for the remaining portion 

of the month following the closing date. 

 

(iv)  Possession.  Landlord shall deliver possession of the Premises to 

Tenant at the closing, free of all leases, tenancies or occupancies by any person 

other than subtenants of Tenant. 

 

(v)  Risk of Loss, Damage, Destruction and Insurance.  All risk of loss to 

the Premises prior to the closing shall be on Landlord, and Landlord shall keep the 

same insured against fire and other extended coverage risks as provided under this 

Lease until the closing. In the event that, after the exercise of the option granted 

herein but prior to the closing, any improvements which are part of the Premises 

are destroyed or substantially damaged, Tenant may either terminate the option 

granted herein or accept the insurance proceeds payable by reason of such damage 

or destruction and close notwithstanding the same. If such casualty occurs less 

than two months prior to the scheduled closing date, Tenant may elect to delay its 

choice and postpone the closing date until one month after the amount of 

insurance proceeds has been determined. 

 

(vi) Tenant Default.  If Tenant shall deliver the Tenant Notice but then 

shall default in its obligation to close on the purchase of the Premises for any 

reason other than Landlord default, title defects, condemnation or casualty, Tenant 

shall pay to Landlord liquidated damages in the amount of $50,000 as Landlord’s 

sole remedy for such default.  

 

(vii)  Landlord Default. If Landlord shall permit the existence of an 

encumbrance or title defect that shall make it impossible for Landlord to convey 

clear title to the Premises, or if Landlord shall default in its obligation to close on 

the purchase of the Premises for any reason, Tenant may (i) seek specific 

performance of this option to purchase in a court of competent jurisdiction, or (ii) 

terminate this option to purchase and remain as a tenant under this Lease. 

 

 39. Limitation of Liability of Landlord’s Partners, and Others.  Tenant 

agrees that any obligation or liability whatsoever of Landlord which may arise at any 

time under this Lease, or any obligation or liability which may be incurred by Landlord 

pursuant to any other instrument, transaction, or undertaking contemplated hereby, shall 
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not be personally binding upon, nor shall resort for the enforcement thereof be had to the 

property of the constituent partners of Landlord, or any of their respective directors, 

officers, managers, members, representatives, employees or agents, regardless of whether 

such obligation or liability is in the nature of contract, tort, or otherwise. 

 

 40. OFAC.  Tenant represents and warrants to Landlord that Tenant is 

currently in compliance with and shall at all times during the Term (including any 

extension thereof) remain in compliance with the regulations of the Office of Foreign 

Asset Control ("OFAC") of the Department of the Treasury (including those named on 

OFAC's Specially Designated and Blocked Persons List) and any statute, executive order 

(including the September 24, 2001, Executive Order Blocking Property and Prohibiting 

Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism), or 

other governmental action relating thereto. 

  

 41. Ground Lease.  The terms, covenants and conditions of the Ground Lease 

are hereby incorporated by reference herein and made a part hereof with the same force 

and effect as if such terms, covenants and conditions were completely set forth in this 

Lease.  From and after the date hereof, Tenant agrees and undertakes to perform and 

observe all the terms, covenants and conditions under the Ground Lease.  Tenant shall not 

do or permit to be done any act or thing which may constitute a breach or violation of any 

term, covenant or condition of the Ground Lease. Landlord shall not be required to 

furnish, supply, make any payment or perform any obligations under any provision of the 

Ground Lease as incorporated by reference herein, and Landlord shall have no liability to 

Tenant for any matter whatsoever, except for Landlord’s obligation to use reasonable 

efforts, upon the request of Tenant, to cause the landlord under the Ground Lease to 

observe and perform its obligations under the Ground Lease, but Landlord shall not be 

obligated to commence any litigation to enforce the obligations of the landlord under the 

Ground Lease.  Tenant shall not in any event have any rights with respect to the Premises 

greater than Landlord’s rights under the Ground Lease. 

 

[SIGNATURES ON FOLLOWING PAGES] 
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 IN WITNESS WHEREOF, Landlord and Tenant have executed this Lease as of the 

day and year first above written. 

 

    TENANT: 

 

      CITY OF PORTLAND  

      

 

 

    By: _______________________ 

      _____________________ 

     Its: ________________________ 
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LANDLORD: 

 

DC RIVERSIDE LLC 

 

 

By: ____________________ 

            ___________________ 

           Its: ____________________  

 

 

 

31 of 41

Page 107



 

  

 

Schedule A 

Description of Premises 

 

 

A certain lot or parcel of land, with the building and improvements, if any, located thereon, 

situated in on the westerly side of Riverside Street, so-called, in the City of Portland, County 

of Cumberland and State of Maine, being more particularly described as follows: 

 

Proposed Lot 4-2 as depicted on a plan titled “2nd Amended Riverside Subdivision, 

Riverside Street, Portland” prepared by Sebago Technics dated January 23, 2018, revised 

through January 23, 2018, approved by the City of Portland Planning Board on January 23, 

2018, and recorded in the Cumberland County Registry of Deeds in Plan Book 218, Page 

199 (the “Subdivision Plan”). 

 

SUBJECT TO and TOGETHER WITH the benefit of the matters, easements, and notes set 

forth or referred to on the Subdivision Plan.  
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108133499.2 

 

 

FORM  - 01/09 -2- 

 

Exhibit A 

 

 

TERM COMMENCEMENT AND BASE RENT CONFIRMATION 

 

 THIS TERM COMMENCEMENT AND BASE RENT CONFIRMATION  is made 

as of this _______ day of _______________, 202___, by and between DC Riverside LLC, 

a Maine limited liability company with a mailing address of c/o Developers 

Collaborative, 631 Stevens Avenue, Suite 203, Portland, Maine 04103 (“Landlord”) and 

the City of Portland, a municipal corporation with a mailing address of 389 Congress 

Street, Portland, Maine 04101 (“Tenant”), with respect to that certain Lease dated 

____________, 2021 (the “Lease”), pursuant to which Tenant has leased from Landlord 

the building located at 654 Riverside Street, Portland, Maine (the “Premises”). 

 

In consideration of the mutual covenants and agreements set forth in the Lease, Landlord 

and Tenant hereby acknowledge and stipulate as follows: 

 

1. All initially capitalized terms used herein shall have the meanings set forth for 

such terms in the Lease. 

 

2. The Substantial Completion Date of the Building Improvements occurred on 

__________, 202___. 

 

3. The Commencement Date occurred on ______________, 202___. 

 

4. Lease Year 1 shall end on ___________, 202___. 

 

5. The Initial Term shall expire on _________, 20_____.  

 

6. If exercised, the first Renewal Term shall commence on _________________, 

20___.  The Extension Notice for the first Renewal Term must be given no later 

than ______________, 20___.  

 

7. If exercised, the second Renewal Term shall commence on _________________, 

20___.  The Extension Notice for the second Renewal Term must be given no later 

than ______________, 20___. 

 

8. The Landlord’s Final Total Development Cost was $_____________________.  

 

9. Pursuant to the Monthly Base Rent Section of the Lease, the Base Rent during 

Lease Years 1- 10 shall be $___________________. 
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FORM  - 01/09 -2- 

 

 IN WITNESS WHEREOF, Landlord and Tenant have executed this document as of 

the date first above written. 

 

 DC RIVERSIDE LLC  

  

  

___________________________________ By:________________________________ 

Witness      _________________ , Manager 

  

 CITY OF PORTLAND  

  

  

___________________________________ By:________________________________ 

Witness       _____________, its: ______________ 
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Exhibit B 

Premises/Site Plan, including Parking 
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EXHIBIT C 

 

CONSTRUCTION 

 

  (a) Landlord agrees to obtain all required governmental permits, licenses and 

approvals, including site plan amendment approval (collectively, the “Permits and 

Approvals”) necessary to construct the project as provided in this Lease, including the 

Exhibits.  Landlord agrees to furnish or perform or cause to be performed those items of 

construction and the Building improvements (“Building Improvements”) pursuant to the 

mutually agreed upon layout and tenant specifications herein.   

 

  (b) Landlord shall be responsible for the construction of the core and shell 

building, and the Building Improvements.  Tenant shall be responsible for those 

improvements set forth on Exhibit F attached to and made a part of this Lease, and all 

other improvements necessary for Tenant to conduct business in the Building not 

included in the Plans and Specs (as hereinafter defined) (“Tenant’s Work”).  Tenant 

agrees that Tenant’s Work shall specifically include providing all furniture, fixtures and 

equipment except as specifically included in the Building Improvements, and all off-site 

improvements, including sidewalks, pedestrian improvements, crosswalks, wayfinding 

signage and systems, and the like, to the extent not included in the Plans and Specs (as 

hereinafter defined). 

 

  (c) Landlord and Tenant have agreed upon the plans and specifications (the 

“Plans and Specs”) for the Building Improvements, and such Plans and Specs are attached 

to and made a part of this Lease as Exhibit E.  If Tenant shall desire any changes to the 

approved Plans and Specs prior to the date Landlord has obtained the Permits and 

Approvals (and Tenant may not request any changes to the Plans and Specs after the date 

the Permits and Approvals have been obtained), Tenant shall so advise Landlord in writing 

and Landlord shall determine whether such changes can be made in a reasonable and 

feasible manner.  If Landlord agrees to make such reasonable changes, Landlord shall 

revise the Plans and Specs and resubmit the same to Tenant for its reasonable approval.  If 

Tenant does not advise Landlord in writing of its disapproval of the revised Plans and 

Specs, and a detailed explanation of the reasons therefor, within () business days after 

Landlord’s delivery of the revised Plans and Specs, the same shall be deemed approved by 

Tenant in all respects.  Any and all costs of reviewing any requested changes, and any and 

all costs of making any changes to the Building Improvements which Tenant may request 

and which Landlord may agree to shall be at Tenant’s sole cost and expense and if 

Landlord so requests, shall be paid to Landlord upon demand and before execution of the 

change order.  In addition, if Tenant requests any changes to the approved Plans and Specs, 

then the timeframe within which the Landlord must obtain the Permits and Approvals as 

set forth in subparagraph (a) of this Exhibit C shall be extended by thirty (30) days.   
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  (d) Landlord shall cause its general contractor to competitively bid the 

construction of the Building Improvements in accordance with the Plans and Specs 

(collectively, the “Base Bids”).  At Tenant’s request, Landlord shall provide Tenant with a 

copy of the Base Bids, together with a detailed summary of the estimated cost of the 

Building Improvements.  

 

  (e) Upon receipt of the Permits and Approvals Landlord shall proceed with 

and complete the construction of the Building Improvements.  During construction of the 

Building Improvements, Landlord shall have the right, in its sole but reasonable discretion, 

to make adjustments to or amend the Plans and Specs as reasonably necessary to complete 

construction as described in the Plans and Specs, and in order to keep the Final Total 

Development Costs below $25,000,000, provided such adjustments and modifications are 

in basic harmony with the development as set forth in the Plans and Specs, and the design, 

function, and aesthetics of the Building Improvements.  As soon as such improvements 

have been substantially completed, Landlord shall notify Tenant in writing of the date that 

the Building Improvements were Substantially Completed. "Substantial Completion" or 

"Substantially Completed" means that in the reasonable opinion of Landlord's design 

professional, the improvements to the Premises required to be made by Landlord pursuant 

to this Exhibit have been completed substantially in accordance with the Plans and Specs 

and are in good and satisfactory condition, subject only to punchlist items that do not 

prevent Tenant from using the Premises for its intended use.  The date of Substantial 

Completion, unless an earlier date is otherwise agreed to in writing between Landlord and 

Tenant, shall be the “Commencement Date,” unless the completion of such improvements 

was delayed due to Tenant’s acts or omissions, including, without limitation, delays 

resulting from Tenant’s failure to timely respond to construction documents, failure to 

timely respond to governmental requirements in the permitting process, changes to the 

Plans and Specs or such improvements required by Tenant after the space plan or Plans and 

Specs have been agreed upon (each being a “Tenant Delay”), in which case the 

Commencement Date shall be the date such improvements would have been completed but 

for the Tenant Delay.  After the Commencement Date, Tenant shall, upon demand, execute 

and deliver to Landlord a letter of acceptance of delivery of the Premises. 

 

  (f) The failure of Tenant to take possession of or to occupy the Premises 

shall not serve to relieve Tenant of obligations arising on the Commencement Date or 

delay the payment of rent by Tenant. Subject to applicable ordinances and building codes 

governing Tenant’s right to occupy or perform work in the Premises and Landlord’s prior 

written approval, Landlord may allow Tenant to install its machinery, equipment, fixtures, 

or other personal property on the Premises during the final stages of completion of 

construction provided that Tenant does not thereby interfere with the completion of 

construction or cause any labor dispute as a result of such installations.  In the event of 

Tenant’s entry and/or work in or about the Premises during the final stages of completion 

of construction, Tenant does hereby agree to assume all risk of loss or damage to its 

machinery, equipment, fixtures, and other personal property and to indemnify, defend, and 
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hold Landlord harmless from any loss or damage to such property, and all liability, loss, or 

damage arising from any injury to the Property or the property of Landlord, its contractors, 

subcontractors, or materialmen, and any death or personal injury to any person or persons 

arising out of Tenant’s installations, whether or not any such loss, damage, liability, death, 

or personal injury was caused by Landlord’s negligence.  Delay in putting Tenant in 

possession of the Premises shall not serve to extend the term of this Lease or to make 

Landlord liable for any damages arising therefrom. 

 

  (g) Except for incomplete punch list items, upon the Commencement Date, 

Tenant shall have and hold the Premises as the same shall then be without any liability or 

obligation on the part of Landlord for making any further alterations or improvements of 

any kind in or about the Premises. 
 

(h) Construction Related Disputes. In the event a dispute arises between 
Landlord and Tenant regarding the provisions of this Exhibit C, or any other 
construction related provision of this Lease, then either party shall have the right to 
notify the other party of its intention to refer the dispute to arbitration; said notice shall 
specifically set forth the issue or issues in dispute.  If Landlord and Tenant are unable, in 
good faith, to resolve the dispute within ten (10) business days after the giving of notice 
to arbitrate, then either party may elect, at its option, to submit said dispute to arbitration 
at any time after the expiration of said ten (10) business day period.  The parties agree 
further that if they disagree over whether the dispute in question is subject to arbitration, 
such issue shall also be submitted as part of the arbitration proceeding.  Any arbitration 
under this Section shall be conducted under the Expedited Procedures provisions of the 
Commercial Arbitration Rules of the American Arbitration Association (or any 
successor thereto).  The decision of the arbitrators shall be final and nonappealable and 
may be enforced in accordance with the laws of the State of Maine.  Landlord and 
Tenant shall each pay for the services of its respective, appointed arbitrator, attorneys, 
and witnesses, plus one-half (1/2) of all other costs relating to the arbitration.  The fees 
and disbursements of attorneys and witnesses may be assessed against either Landlord or 
Tenant if they are found by the arbitrators to have acted in bad faith in connection with 
said dispute.  Notwithstanding anything to the contrary in this Lease, in connection with 
any arbitration proceeding, the arbitrators shall determine whether said proceeding 
resulted in any delay in the date that the Building Improvements were Substantially 
Completed, and, if yes, Commencement Date shall be extended by the period determined 
by the arbitrators.  
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EXHIBIT D 

Building Layout 
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Exhibit E 

Plans and Specs 

 

 

Available upon request, and subject to modification based upon value-engineering 
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Exhibit F 

Tenant’s Work 

 

Tenant shall be responsible for all improvements necessary for Tenant to conduct business 

in the Building not included in the Plans and Specs, and shall specifically include providing 

all furniture, fixtures and equipment except as specifically included in the Building 

Improvements, and all off-site improvements, including sidewalks, pedestrian 

improvements, crosswalks, wayfinding signage and systems, and the like, to the extent not 

included in the Plans and Specs. 
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City Owned Facility Developers Collaborative
Debt Service Costs Annual Lease Cost Difference Notes / Assumptions

Year ($20M at 2.5% interest)
Taken from Current Lease 

Proposal 1) Assume $25M total cost.  City/County/State/Fed invests $5M in either case upfront into the project. 
1 1,085,000.00 $2,701,000 $1,616,000 2)  Under current lease proposal City is responsible for all maintenance / capital on facility (so City
2 1,085,375.00 $2,701,000 $1,615,625 is responsible for these costs under either scenario - thus they are not a factor in the cost analysis)
3 1,085,375.00 $2,701,000 $1,615,625 3) Total developer construction cost estimate from current estimates:   $25,000,000
4 1,085,000.00 $2,701,000 $1,616,000 ($5M applied up front to lease or to reduce initial borrowing costs)
5 1,084,250.00 $2,701,000 $1,616,750 4) Annual escalator in lease flat from Years 1-10, estimated at 2.5% (on $300k) beginning in year 11
6 1,083,125.00 $2,701,000 $1,617,875 5) Interest rate estimated on bonds issued $2.5% - (our last issue was at 2.07%)
7 1,086,625.00 $2,701,000 $1,614,375 6) Property taxes - under a triple net lease the property taxes due on the parcel would be added to 
8 1,084,625.00 $2,701,000 $1,616,375 the lease cost (and with a City owned facility there would be no taxes due).   However, since these property
9 1,087,250.00 $2,701,000 $1,613,750 taxes would be repaid to the City by the developer there is no net cost to the City and therefore these are

10 1,084,375.00 $2,701,000 $1,616,625 being exlcuded from the analysis - they do not represent a true additional cost of leasing.
11 1,086,125.00 $307,500 -$778,625 6) City Option to Purchase at end of year 25 for $0.00
12 1,087,375.00 $315,188 -$772,188 7) City Charter Section 16 notes:  (a)  The  city  council  shall  submit  the  following  to  voter  referendum:
13 1,083,125.00 $323,067 -$760,058 (1)  Orders or resolves authorizing the issuance of general obligation  securities  of  the  city  in  a  
14 1,083,500.00 $331,144 -$752,356 principal amount  greater  than  five  one-hundredths  of  one  (1)  percent  of  the  last  certified  state
15 1,083,375.00 $339,422 -$743,953 state  valuation  of  the  city  for  a  single  capital  improvement  or  item  of capital equipment; 
16 1,087,750.00 $347,908 -$739,842 (currently this amount represents approximately $6M). Thus voter referendum would be required 
17 1,086,500.00 $356,606 -$729,894 if $20M of General Obligation Bonds were issued for the project.
18 1,084,750.00 $365,521 -$719,229
19 1,087,500.00 $374,659 -$712,841
20 1,084,625.00 $384,025 -$700,600
21 1,086,250.00 $393,626 -$692,624
22 1,087,250.00 $403,467 -$683,783
23 1,087,625.00 $413,553 -$674,072
24 1,087,375.00 $423,892 -$663,483
25 1,086,500.00 $434,489 -$652,011

$27,140,625.00 $32,524,067.45 $5,383,442.45
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