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City Council Workshop 

Monday, February 27, 2017 

5:30 p.m. 

City Council Chamber 

 

        
1. City Property Disposition Discussion regarding proposed amendments to the City and JB 

Brown Land Exchange Agreement, including the proposed sale of the City-owned Cotton Street 
surface parking lot. 

 
Note:  See attached memo and backup from Greg Mitchell, Economic Development Director.   
 
Executive Session:  Pursuant to 1 M.R.S.A. 405(6)(C), the City Council may go into 
executive session to provide City staff general policy guidance regarding the possible 
sale/land exchange. 
 

http://www.portlandmaine.gov/


 
 

Economic Development Department 
Gregory A. Mitchell, Director 

 

 
 

MEMORANDUM  

TO: Mayor and City Council 

FROM: Greg Mitchell, Economic Development Director 
 
DATE: February 8, 2017 

 
SUBJECT: Proposed Amendments to the JB Brown and City of Portland Land 

Exchange Agreement including the possible sale of the City owned 

surface parking lot located in the City block bounded by 

Center/Spring/Free and Cross Streets 
 

 
 

I. SUMMARY OF ISSUE 
 
The City Council approved the JB Brown and City of Portland original Land Exchange 
Agreement (LEA) on July 20, 2015 followed by City Council approval to amend the LEA 
on November 16, 2015. See attached fully executed Amended LEA.  At that time, this LEA 
established easements over City and JB Brown property and exchanged City and JB Brown 
property which was determined to be of equivalent value. 
 
Under the direction of the Economic Development Committee (EDC) during 2016 and 
2017, amendments to the City Council approved JB Brown and City of Portland Land 
Exchange Agreement are proposed to substitute different City property included in this 
transaction, including the possible sale of a City-owned surface parking lot located in the 
City block bounded by Center/Spring/Free and Cross Streets. Acquisition of the JB Brown 
owned property, included in the JB Brown and City Land Exchange Agreement, is critically 
important to complete the new Canco Road Municipal Service Campus to house personnel 
from the Parks and Recreation, Public Works, and Public Facilities Departments. 

 
II. REASON FOR SUBMISSION 

 
JB Brown is no longer interested in acquiring the City’s One Cambridge Street property 
because it cannot be utilized for expected industrial purposes.  Additionally, staff 
recommends retaining the City’s One Cambridge Street property to support future 
development opportunities located on available vacant land at Morrill’s Corner. 
 
Amendments are needed to the JB Brown and City Land Exchange Agreement in order to 
substitute the sale of the City-owned surface parking lot (located in the City block bounded 
by Center/Spring/ Free and Cross Streets) in place of the City-owned One Cambridge 
Street property to proceed with acquiring JB Brown property. 

 
 

 1 of 43



III. INTENDED RESULT 
 
Discussion and approval by the City Council at an upcoming regular Council meeting. 
 

IV. FINANCIAL IMPACT 
 
Here is a comparison of the JB Brown and City Land Exchange Agreement to the Proposed 
Amended and Restated Land Exchange Agreement including all City financial impacts. 
 

Approved JB Brown and City Land Exchange Agreement 
 

The approved and executed Amended LEA (copy attached) included the transfer of one 
City-owned property, located at One Cambridge Street (see attached map) in exchange 
for two JB Brown owned properties (Parcel 1 & 2 on the attached map) and two 
easements (one located over JB Brown property and one located over City-owned 
property per the attached map).  This land exchange was determined to be of equivalent 
value without any funds changing hands. See attached property location map for Canco 
and Quarry Road properties. 

 
The primary changes to this Agreement include the following: 

 
Property Substitution. 
The sale of the City-owned surface parking lot (located in the City block bounded 
by Center/Spring/Free and Cross Streets) is proposed in place of the City 
transferring the portion of One Cambridge property, which is not contaminated, to 
proceed with acquiring JB Brown property included in the Amended and Restated 
Agreement.  See attached property location map for City-owned surface parking 
lot. 

 
Easement Adjustment and Termination. 
The “Transportation Access” permanent easement over 250 Canco Road (City-
owned property) to allow vehicle and pedestrian access to Quarry Road 
warehouses is proposed for termination.  It is noted that the Quarry Road 
warehouses were owned by JB Brown at the time of Council approval of the 
Land Exchange Agreement, but they have since been sold to another party 
(Quarry Warehouse, LLC). 

 
Additionally, a time frame adjustment is proposed to the five year Temporary 
Storage Easement (over private property now associated with the Quarry Road 
warehouse ownership) related to the current location of the City’s sand and salt 
sheds.  This time frame adjustment has been reduced to two years.  It is noted that 
the City began using this property in the Fall of 2015 at no cost to the City to date. 

 
Proposed Amended and Restated Land Exchange Agreement 
 
Property market appraisals support this property transaction.  Here is the listing of property 
ownership associated with this transaction including their related market values (see 
attached map for parcel references). 
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Property Ownership Location Agreement Reference Market Value 
JB Brown Tax Map 151A-A-23 Parcel 1 $215,000 
JB Brown Tax Map 154-B-45 and 

151A-A-24 
Parcel 2 $80,000 

City of Portland 38-A-14-15-16; 38-I-1- 
2-3-4 

Parcel 3 $1,675,000 

 

JB Brown is the logical buyer for the City-owned surface parking lot for the City to 
realize maximum sale price, because JB Brown owns property located on both sides of the 
City block, and they control an access easement over the City property. 

 
The sale price of the City owned surface parking lot was reduced to $1,470,000 for the 
following reasons: 

 
- The two easements appraised value totals $88,000.  Terminating the 

“Transportation Access” permanent Easement, over City-owned property 
located at 250 Canco Road, is a big win for the City because it enables 
maximum City development utilization of this property. 

 
- Next, from the Fall of 2015 to date, JB Brown has allowed the City free use of 

their “Parcel 1” for the City sand/salt sheds and vehicle/truck storage while JB 
Brown has continued to pay property taxes and foregone other tenant leasing 
opportunities. 

 
- Also, combing the City surface parking lot ownership with JB Brown’s adjacent 

property will enable this property redevelopment potential to be maximized at 
highest and best use instead of selling this property to a different owner. 

 
- Additionally, JB Brown feels that this property appraisal over values this property 

because the surface parking lot operates as a single parking lot with 175 parking 
spaces versus two separate parking lots under separate property ownership.  If the 
City property was managed as a separate parking lot, the number of parking 
spaces would be reduced to as few as sixty (60) spaces, thereby decreasing 
revenue and reducing the property market value.  Also, the property appraisal 
does not discount the value of the property related to JB Brown’s access easement 
over the City property. 

 
- Lastly, upon the sale of the City-owned surface parking lot to JB Brown, the 

property will become taxable next year.  Estimated property taxes, on this 
property at $1,675,000 million, are over $35,000 annually. 

 
Summary: 

  Parcel 3 Sale Price   $1,675,000 
  Deductions Outlined Above:  -   205,000 
   Difference:   $1,470,000 
 
  City Acquisition costs for 
   Parcels 1 and 2:  $  295,000 
  Net to City:    $1,175,000 
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V. STAFF ANALYSIS 
 
The proposed property transaction is supported by property market appraisals and has been 
determined to be a fair transaction for the City. 

 
Additionally, it is noted that Federal HUD funds were utilized to create this surface parking 
lot, and parking lot revenue has been used to fund the City annual CDBG program 
investments.  See enclosed Memorandum from Jeff Levine regarding this matter and 
restrictions placed upon use of property sale proceeds.  Additionally, the City Manager is 
proposing recommendations for use of property sale proceeds. 

 
VI. RECOMMENDATION 
 
City staff recommends approval of the Amended and Restated Land Exchange Agreement as 
presented. 

 
VII. LIST ATTACHMENTS 

 
- Map highlighting JB Brown Property, City Property, and Easements 
- Map highlighting the City-owned surface parking lot (located in the City block bounded 

by Center/Spring/Free and Cross Streets) 
- Memorandum from Jeff Levine regarding Federal HUD funds. 
- JB Brown and City of Portland Land Exchange Agreement dated November 30, 2015 as 

approved by the City Council. 
- Access Easement Agreement dated March 22, 2016 between City, JB Brown, and Fore 

River Warehousing & Storage Co., Inc. 
- Temporary Storage Easement of March 22, 2016 between City and JB Brown. 
- Easement of December 7, 2015 between JB Brown and Central Maine Power. 
- Proposed Amended and Restated Land Exchange Agreement. 
- Amended Subdivision Plan for JB Brown of February 26, 2016. 
- Plan of Topography for JB Brown of August 14, 1981. 
-Draft Letter Agreement of October , 2016 between the City, Fore River Warehousing 

& Storage Co., Inc., and Quarry Warehouse, LLC. 
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To:    Economic Development Committee 
 
From:    Jeff Levine, Planning & Urban Development Director 

Mary Davis, Division Director, Housing and Community Development 
 
Date:     December 28, 2016 
 
Re:  Cotton Street Parking Lot – CDBG Program Income 
 
The Cotton Street parking lot is a City-owned parcel established many years ago, 
through the urban renewal program.   The rental income from the lot is received by 
the City as CDBG program income and is incorporated into the annual CDBG budget.   
 
Revenue History 
Since Fiscal Year 2007, the CDBG Program has received $1,061,069 in program 
income from this parking lot revenue.  A review of the last five years is included in 
the table below.   
 

Fiscal 
Year 

Annual Program 
Income Received 

Administration 
Adjustment 

Social Service 
Allowance 

Development 
Activity Adjustment 

2011-2012 $129,239.02 $25,847.80 $19,385.85 $103,391.22 
2012-2013 $114,821.21 $22,964.24 $17,223.18 $91,856.97 
2013-2014 $110,159.21 $22,031.84 $16,523.88 $88,127.37 
2014-2015 $110,393.94 $22,078.79 $16,559.09 $88,315.15 
2015-2016 $132,527.59 $26,505.52 $19,879.14 $106,022.07 

 
Use of Parking Lot Rental Revenue 
We use this revenue to supplement our CDBG allocation to provide additional 
grants, social service programs, and to fund some staff to help run the program. Our 
annual CDBG allocation is about $1,800,000, so this additional funding allows us to 
increase our CDBG program funding by about 7.0% annually. Those funds go 
towards physical improvements, like public works projects in eligible locations, as 
well as towards social service programs such as homeless services and community 
policing. 
 
The long-term trend in CDBG funding has been downward, particularly when 
accounting for inflation. The City’s CDBG allocation in FY10 at $2,300,000, so the 
decline since that time has been about 22%.   
 
All of the salaries and expenses of the Housing & Community Development division 
are funded through federal sources and revenue from federal investments, including 
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Memorandum to Economic Development Committee re: Cotton Street Lot  
Page 2 

 

 
 

a portion of this parking lot revenue. In addition, a portion of other staff in the 
Planning & Urban Development Department is funded through CDBG funding. In 
FY2017, $405,000 is allocated from CDBG sources for these City expenses. Of that 
$405,000, around $25,000 (6.25%) is coming from parking lot revenue from the 
Cotton Street lot. 
 
Use of Sales Proceeds 
We are permitted to sell the parking lot, but have been given the guidance that that 
any revenue received from the sale of the parking lot must be used for CDBG eligible 
activities. These include administrative costs, social service activities or 
development activities.  HUD has confirmed that the use of a portion of the sale 
proceeds to purchase a site for the City’s sand and salt shed is an eligible use of the 
funds. The use of this revenue must be identified in our HUD 5-Year Consolidated 
Plan and a separate accounting of these funds must be maintained. 
 
A portion of the sales proceeds from the Cotton Street lot could continue to be used 
for eligible City operating expenses. However, unlike the annual rental revenue, this 
funding would not be recurring and would have to be programmed judiciously. 
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land depicted on Exhibit A as Parcel 4B and identified as Tax Map 151A-A-023 (“Parcel 4B”). 
The purpose of this easement shall be to grant the City vehicle and pedestrian access to the 
easement area, and to allow the City, without limitation, to construct, install, operate, maintain, 
replace, and repair salt sheds and other structures and equipment, and any appurtenances and 
fixtures thereto, that the City deems necessary to conduct its winter salt and sand operations, 
and any other rights the City deems reasonably necessary to effectuate the purpose of this 
easement. 

 
(vi) JBBrown will convey to City the parcel of land depicted on Exhibit A as Parcel 5 
and identified as Tax Map 154-B-045 (“Parcel 5”); and 
 
(vii) JBBrown will convey to City the parcel of land depicted on Exhibit A as Parcel 6 
and identified as Tax Map 151A-A-021, except that JBBrown shall retain the portion of said 
parcel that is cross-hatched on Exhibit A (“Parcel 6”); 

 

All of these conveyances will be on the terms and conditions set forth in this Agreement. 
 Section 3. Equivalent Value. 
 

The parties agree that (i) the value of the property including the easement that JBBrown is 
conveying to the City and the easement that City is conveying to JBBrown in this exchange is 
equivalent to the value of the properties that JBBrown is conveying to City in this exchange, and (ii) 
each party’s conveyance is in full consideration of the other party’s conveyance.  Except as provided in 
Section 10 below (regarding closing adjustments), neither party is seeking any monetary payment to the 
other party in connection with the exchange. 
 

Section 4. Property Being Exchanged “As-Is”. 
 

(a) Parcel 1.  Except as described in Section 2(i) above and as hereinafter set forth, 
JBBrown acknowledges that it is acquiring Parcel 1 “as is” and that City has made no representations 
or warranties of any kind whatsoever with respect to the condition of Parcel 1 or the compliance of 
Parcel 1 with any laws, rules, regulations, or ordinances, including (without limitation) any relating to 
zoning, the environment, or hazardous materials.  Notwithstanding the foregoing, it shall be a 
condition of JBBrown’s obligations to close that (i) Parcel 1 is no longer subject to a Contract Zone 
Agreement and reverts to the I-L Industrial Zone, and (ii) JBBrown is satisfied with the title and 
environmental condition (including as to any hazardous materials as described in an environmental 
report to be provided to JBBrown by the City). 

 
(b) Parcel 2.  City will construct and maintain the easement for JBBrown (Parcel 2) 

described in Section 2(ii).  The City will install a directionals sign at a location chosen by the City 
on Parcel 2 or Parcel 5 near the Canco Road entrance way to Parcel 2 that will direct traffic to 
JBBrown properties, provided that such a sign is consistent with section 14-371(f) of the City’s 
Land Use Ordinance, has all necessary permits, and otherwise complies with all applicable legal 
requirements.  Upon approval by the City, the sign shall be installed by the City at JBBrown’s sole 
cost and expense.  JBBrown shall also be responsible for all costs associated with maintaining, 
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repairing, or replacing the sign.  JBBrown’s obligations under this paragraph shall survive the 
closing of the Agreement.. 

 
(c) Parcels 3, 4A&B, 5 and 6.  City acknowledges that it is acquiring Parcels 3, 4A&B, 5 

and 6 “as is” and that JBBrown has made no representations or warranties of any kind whatsoever with 
respect to the condition of Parcels 3, 4A&B, 5and 6 or the compliance of Parcels 3, 4A&B, 5 and 6 
with any laws, rules, regulations or ordinances, including (without limitation) any relating to zoning, 
the environment, or hazardous materials. Notwithstanding the foregoing, it shall be a condition of 
City’s obligations to close that City is satisfied with the title and environmental condition of Parcels 3, 
4A&B, 5 and 6.  Further, upon the expiration of the easement for Parcel 4B, the City shall ensure, prior 
to said expiration of the easement, that the City shall remedy any hazardous material contamination 
existing as a result of the City’s use of Parcel 4B. 

 
 

Section 5. Title. 
 

(a) Title Examinations; Objections.  The parties will have from the date of this 
Agreement until 4:00 PM Eastern Daylight Savings Time on the sixtieth (60th) day after the date of 
this Agreement (the “Due Diligence Period”) to complete their respective title examinations. Title 
shall be good, marketable and insurable title, free and clear of all encumbrances except (i) as set 
forth in Exhibit B, (ii) easements for utilities servicing the property, (iii) zoning ordinances, and (iv) 
real estate taxes not yet due and payable.  Each party will have until the end of the Due Diligence 
Period to deliver to the other party any written objections to matters (other than the permitted 
exceptions identified herein) that materially affect marketability or use. Objections not made prior to 
the end of the Due Diligence Period will be deemed waived; provided, however, that objections 
pertaining to matters of record first appearing after the date of this Agreement may be made at any 
time prior to the closing. 

 
(b) Option to Cure.  In the event of a title objection, the party owning the property that is 

the subject of the title objection will have the option, but not the obligation, to cure the objection and 
will notify the other party of its election within ten (10) business days after receipt of the title 
objection.  In the event that the party owning the property that is the subject of the objection elects to 
cure the title objection, that party thereupon will have thirty (30) days from the date of the notice of 
election, or such other reasonable time as the parties may agree, to cure the objection.  In the event 
that the party owning the property that is the subject of the objection does not elect to cure the 
objection, or having elected to cure the objection fails to timely do so, the other party will have the 
option either to terminate this Agreement (after which neither party will have any further obligation 
or liability to the other under this Agreement) or to waive the objection and close. 

 
Section 6. Conditions Precedent to Closing. 

 
(a) Parcel 1 is subject to JBBrown’s satisfactory review of an Environmental Report 

(Phase I) described in Section 2(i) above. 
 

(b) The City shall cause the termination or provide satisfactory evidence to JBBrown that a 
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certain Contract Zone affecting Parcel 1 has terminated, and that upon termination the Parcel 1 property 
shall be located in the City’s I-L Industrial Zone. 
 

(c) (i) JBBrown is satisfied in its sole discretion in the condition or plans for the 
construction of the easement as described above over Parcel 2, and (ii) the sign described in 
Section 4(b) above is authorized by the City to be installed. 

 
(d) Parcels 3, 4A&B, 5 and 6 are subject to City’s satisfactory review of environmental 

issues. 
 
(e) The City is satisfied in its sole discretion that Parcel 6 conforms with applicable land use 

ordinances.  
 
Section 7. Closing. 

 

The closing will be on or before the thirtieth (30th) day after the later to occur of: (i) the 
expiration of the Due Diligent Period, and (ii) the date on which the Conditions to Closing described 
in Section 6 above are completed to the satisfaction of each party to this Agreement, to be held at 
Verrill Dana, LLP, One Portland Square, Portland, Maine, or on such other date or at such other place 
as the parties may agree. 

 
Section 8. Deeds. 

 
(a) Deed to City.  At the closing, JBBrown will deliver to City a fully-executed 

Quitclaim Deed conveying Parcels 3, 4A&B, 5 and 6. 
 
(b) Deed to JBBrown.  At the closing, City will deliver to JBBrown a fully-executed 

Municipal Quitclaim Deed conveying Parcel 1; and City will deliver to JBB and FRW&S a 
fully-executed Easement Deed as to Parcel 2. 
 

(c) Property Descriptions.  The property descriptions contained in each deed will be 
survey descriptions based on a survey plan (the “Plan”) that will more specifically describe the 
properties shown on Exhibit A hereto.  The Plan will be distributed to the parties hereto prior to 
the expiration of the Due Diligence Period and the parties will agree on property descriptions 
prior to the closing. 

 
(d) Abutter Status.  Each deed will recite that the grantee is an abutter to the grantor. 

 

Section 9. Closing Deliverables. 
 

(a) City Deliverables.  At the closing, and as a condition to closing, City will deliver in 
connection with its conveyance to JBBrown: 

 
(i) the executed contract zone termination described in Section 6(b) above;  
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(ii) the executed deed described in Section 8(b) above; 

(iii) an executed State of Maine Real Estate Transfer Tax Declaration; 
 

(iv) an executed notice pursuant to 38 M.R.S.A. § 563(6) stating that, to the best 
of City’s knowledge, no underground storage facility for the storage of oil or petroleum 
exists on the property being conveyed to JBBrown; 

 
(v) documentation acceptable to JBBrown indicating that this transaction has been 

duly authorized and that the person executing documents on behalf of City and City’s general 
partner is duly authorized to do so; 

 
(vi)      an executed owner’s affidavit indicating no tenants or other occupants 

presently in possession and indicating no debts due for labor or services performed or 
materials used that could give rise to mechanic’s liens. 

 
(b) JBBrown Deliverables.  At the closing, and as a condition to closing, JBBrown will 

deliver in connection with its conveyance to City: 
 

(i) the executed deed described in Section 8(a) above; 
 

(ii) an executed State of Maine Real Estate Transfer Tax Declaration; 
 

(iii)      an executed notice pursuant to 38 M.R.S.A. § 563(6) stating that, to the best 
of JBBrown’s knowledge, no underground storage facility for the storage of oil or 
petroleum exists on the property being conveyed to City; 

 

(iv) documentation acceptable to City indicating that this transaction has been 
duly authorized and that the person executing documents on behalf of JBBrown is duly 
authorized to do so; 

 
(v) an executed certificate of non-foreign and Maine Residency status; and 

 
(vi)      an executed owner’s affidavit indicating no tenants or other occupants 

presently in possession and indicating no debts due for labor or services performed or 
materials used that could give rise to mechanic’s liens. 

 
Section 10. Closing Costs and Apportionments. 

 
(a) Real Estate Taxes and Assessments.  The parties acknowledge that the City is exempt 

from taxes or assessments on its property and that Parcels 1 and 2 are exempt from real estate taxes 
for fiscal year 2016.  As to Parcels 3, 4A and B, 5 and 6, JBBrown shall be liable for all real estate 
taxes and assessments for fiscal year 2016.  JBBrown shall pay all such taxes on or before the closing 
date. 
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(b) Real Estate Transfer Tax.  Each real estate transfer tax declaration will state that the 
value of the properties that is the subject of the declaration is the assessed value, and JBBrown will 
pay its share of real estate transfer taxes.  The parties acknowledge that, pursuant to 36 M.R.S.A. § 
4641-C(1), City is exempt from real estate transfer taxes. 

 
(c) Recording Fees.  City will pay the recording fees for the termination of contract zone, 

if necessary, and for the deed from JBBrown on Parcels 3, 4 A and B, 5 and 6.  JBBrown will pay the 
recording fee for the deeds from City on Parcels 1 and 2. 

 
(d) Legal Fees and Expenses.  The parties each will bear the cost of their respective 

legal fees and expenses. 
 

Section 11. Representations and Warranties. 
 

(a) City.  City represents and warrants that: 
 

(i) It has full power and authority to enter into this Agreement and to carry out 
its obligations under this Agreement. 

 
(ii) This Agreement has been duly authorized, executed, and delivered by City and 

is a legal, valid, and binding agreement of City, enforceable in accordance with its terms.  The 
execution, delivery, and performance of this Agreement by City will not violate any judgment 
or order applicable to City or City’s instruments of organization, governance or operation, and 
will not result in any material breach of, or constitute a material default under, or result in the 
creation of any material lien, charge, security interest, or other encumbrance upon Parcel 1 or 
any note, bond, indenture, mortgage, deed of trust, bank loan, or credit agreement to which 
City is a party or by which Parcel 1 is bound. 

 
(iii) City has not received any written notice of any pending condemnation, 

violation of law, or other legal action of any kind materially and adversely affecting Parcel 
1. 

 
(iv) City has no knowledge of any pending or threatened litigation, 

administrative action, or governmental investigation or examination (including, but not 
limited to, environmental investigations, examinations, claims, and demands) concerning 
Parcel 1. 

(v) No third party has any right to acquire all or any part of Parcel 1.  

(b) JBBrown.  JBBrown represents and warrants that: 
 

(i) JBBrown has full power and authority to enter into this Agreement and to 
carry out its obligations under this Agreement. 

 
(ii) This Agreement has been duly authorized, executed, and delivered by 
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JBBrown and is a legal, valid, and binding agreement of JBBrown, enforceable in 
accordance with its terms.  The execution, delivery, and performance of this Agreement by 
JBBrown will not violate any judgment or order applicable to JBBrown or result in any 
material breach of or constitute a material default under any agreements to which JBBrown 
is a party. 

 
(iii) JBBrown has not received any written notice of any pending condemnation, 

violation of law, or other legal action of any kind materially and adversely affecting Parcels 3, 
4 A and B, 5 and 6. 

 
(iv) JBBrown has no knowledge of any pending or threatened litigation, 

administrative action, or governmental investigation or examination (including, but not 
limited to, environmental investigations, examinations, claims, and demands) concerning 
Parcels 3, 4 A and B, 5 and 6. 

(v) No third party has any right to acquire all or any part of Parcels 3, 4A&B, 5 

or 6.  

(c) Survival.  All representations and warranties contained herein are intended to 
remain true and correct as of the closing, are deemed to be restated at the closing, and will 
survive the closing. 

 
Section 12. General Provisions. 

 
(a) Assignment.  Neither this Agreement nor any of the rights or obligations of any party 

pursuant to this Agreement may be assigned without the prior written consent of the other party. 
 

(b) Brokers.  Each party will indemnify and hold harmless the other from and against any 
claims for brokerage commissions arising out of any brokerage agreements entered into by the 
indemnifying party. 

 
(c) Governing Law.  This Agreement is governed by, and is to be construed and enforced 

in accordance with, the laws of the State of Maine (without regard to conflicts-of-laws principles 
that would require the application of any other law). 

 
(d) Entire Agreement.  This Agreement constitutes the entire agreement between the 

parties relating to the exchange of the property that is the subject of this Agreement, supersedes all 
prior oral or written offers, negotiations, agreements, understandings, and courses of dealing 
between the parties relating thereto, and is subject to no understandings, conditions or 
representations other than those expressly stated herein.  This Agreement may be modified or 
amended only by means of a writing signed by the parties. 

 
(e)       Notices.  Notices in connection with this Agreement must be in writing, delivered by 
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AMENDED AND RESTATED 

LAND EXCHANGE AGREEMENT 

 
THIS AMENDED AND RESTATED LAND EXCHANGE AGREEMENT is made as of 

the ____ day of October, 2016, by and between J.B. BROWN & SONS, a Maine corporation 
with offices in Portland, Maine, and its successors and permitted assigns (“JBBrown”), and the 
CITY OF PORTLAND, a Maine municipal corporation with a place of business in Portland, 
Maine and mailing address of 389 Congress Street, Portland, Maine 04101 (“City”); and 
 

WHEREAS, City, JBBrown and Fore River Warehousing & Storage Co., Inc. 
(“FRW&S) entered into a certain Land Exchange Agreement dated November 30, 2015 as 
amended by a First Amendment to Land Exchange Agreement dated January 28, 2016, a Second 
Amendment to Land Exchange Agreement dated February 8, 2016, a Third Amendment to Land 
Exchange Agreement dated March 22, 2016, and as further amended by a Fourth Amendment to 
Land Exchange Agreement dated August 30, 2016 (collectively, the “Agreement”) with respect 
to certain real property as more fully described in the Agreement; and 
 

WHEREAS, because the Agreement has been amended on several occasions, FRW&S 
and its properties are no longer involved in the exchange, and the remaining parties propose to 
effect additional and material amendments thereto, the parties desire, for their mutual benefit and 
for administrative ease, to amend and restate the Agreement as provided for herein.  
 

NOW, THEREFORE, in consideration of the foregoing and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, City and JBBrown 
hereby agree to amend and restate the Agreement so that it reads in its entirety as follows: 
 
Section 1. Introduction. 
 

Each of the parties owns real property in Portland, Maine.  The parties have agreed to 
exchange certain property on the terms and conditions set forth in this Agreement.  Attached as 
Exhibit A hereto is a reduced copy of a certain survey entitled “Amended Subdivision Plan on 
Quarry Road, Portland, Maine” dated February 24, 2016 and recorded in the Cumberland County 
Registry of Deeds in Plan Book 216, Page 83 (the “Plan”), and said Plan includes Parcel 1 and 
Parcel 3 (as defined below) and generally depicts the properties that are to be transferred to the 
City. 
 
Section 2. Property to be Exchanged. 
 

In the exchange: 
 

(i) JBBrown will convey to City the parcel of land depicted on Exhibit A as the 
4.295 +/- acres property - Tax Map 151A-A-23 (“Parcel 1”), which Parcel 1 has an 
agreed upon fair market value of $215,000; 
 

(ii) JBBrown will convey to City the parcel of land depicted on Exhibit A as the 
2.325+/- Acre property - Tax Maps 154-B-045 and 151A-A-24 (“Parcel 2”), which 
Parcel 2 has an agreed upon fair market value of $80,000; and 
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(iii) The City will convey to JBBrown that certain surface parking lot located in the 
City of Portland bounded by Fore, Cotton, Middle and Cross Streets and depicted in 
cross-hatching and outlined on a reduced copy of a “Plan of Topography” for J.B. 
Brown & Sons dated August 14, 1981 and attached hereto as Exhibit B (“Parcel 3”), 
which Parcel 3 has an agreed upon fair market value of $1,470,000; 

 
All of these conveyances will be on the terms and conditions set forth in this Agreement. 
 
Section 3. Equivalent Value. 
 

The parties agree that (i) the value of the Parcels 1 and 2 in this exchange have an 
aggregate value of $295,000, and the value of Parcel 3 is $1,470,000.  At closing, JBBrown will 
be credited with the value of Parcel 1 and 2 ($295,000) against the value of Parcel 3 
($1,470,000).  Accordingly, JBBrown will pay to the City at closing in lawful currency of the 
United States $1,175,000 in readily available funds. 
 
Section 4. Property Being Exchanged “As-Is”. 
 

(a) City acknowledges that it is acquiring Parcels 1 and 2 “as is” and that JBBrown 
has made no representations or warranties of any kind whatsoever with respect to the condition 
of Parcels 1 and 2 or the compliance of Parcels 1 and 2 with any laws, rules, regulations or 
ordinances, including (without limitation) any relating to zoning, the environment, or hazardous 
materials. Notwithstanding the foregoing, it shall be a condition of City’s obligations to close 
that City is satisfied with the title and environmental condition of Parcels 1 and 2. 

 
(b) JBBrown acknowledges that it is acquiring Parcel 3 “as is” and that City has 

made no representations or warranties of any kind whatsoever with respect to the condition of 
Parcel 3 or the compliance of Parcel 3 with any laws, rules, regulations or ordinances, including 
(without limitation) any relating to zoning, the environment, or hazardous materials. 
Notwithstanding the foregoing, it shall be a condition of JBBrown’s obligations to close that 
JBBrown is satisfied with the title and environmental condition of Parcel 3. 
 
Section 5. Title. 
 

(a) Title Examinations; Objections.  The parties will have from the date of this 
Agreement until 4:00 PM Eastern Daylight Savings Time on November 30, 2016February 28, 
2017 (the “Due Diligence Period”) to complete their respective title examinations. Title shall be 
good, marketable and insurable title, free and clear of all encumbrances except (i) as set forth in 
Exhibit B, (ii) easements for utilities servicing the property, (iii) zoning ordinances, and (iv) real 
estate taxes not yet due and payable.  Each party will have until the end of the Due Diligence 
Period to deliver to the other party any written objections to matters (other than the permitted 
exceptions identified herein) that materially affect marketability or use. Objections not made 
prior to the end of the Due Diligence Period will be deemed waived; provided, however, that 
objections pertaining to matters of record first appearing after the date of this Agreement may be 
made at any time prior to the closing. 
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(b) Option to Cure.  In the event of a title objection, the party owning the property 
that is the subject of the title objection will have the option, but not the obligation, to cure the 
objection and will notify the other party of its election within ten (10) business days after receipt 
of the title objection.  In the event that the party owning the property that is the subject of the 
objection elects to cure the title objection, that party thereupon will have thirty (30) days from 
the date of the notice of election, or such other reasonable time as the parties may agree, to cure 
the objection.  In the event that the party owning the property that is the subject of the objection 
does not elect to cure the objection, or having elected to cure the objection fails to timely do so, 
the other party will have the option either to terminate this Agreement (after which neither party 
will have any further obligation or liability to the other under this Agreement) or to waive the 
objection and close. 
 
Section 6. Conditions Precedent to Closing. 
 

The transfer of Parcel 3 by the City to JBBrown will terminate that certain Parking Lease 
Agreement dated August 10, 2009 (the Parking Lease”) between the City and JBB Parking 
Company, LLC, as assignee of Fore River Parking Company’s lessee interest, and the City 
expressly hereby agrees that with the conveyance of Parcel 3 to JBBrown or its assignee, as 
contemplated hereby, that notwithstanding any alternative interpretation or construction of the 
language of the Parking Lease, the termination of the Parking Lease as a result of the conveyance 
of Parcel 3 to JBBrown shall NOT, under any circumstances, result in the reversion of the title to 
the City.  After the termination of the Parking Lease and the conveyance of Parcel 3 to JBBrown, 
JBBrown hereby agrees to continue to operate the surface parking lot on Parcel 3 as a public 
parking lot until such time as JBBrown redevelops Parcel 3.  JBBrown’s obligations under this 
paragraph shall survive the closing on Parcel 3. 

 
Section 7. Closing. 
 

The closing will be on or before December March 31, 20167, to be held at Verrill Dana, 
LLP, One Portland Square, Portland, Maine, or on such other date or at such other place as the 
parties may agree. 
 
Section 8. Deeds. 
 

(a) Deed to City.  At the closing, JBBrown will deliver to City a fully-executed 
Quitclaim Deed conveying Parcels 1 and 2. 
 

(b) Deed to JBBrown.  At the closing, City will deliver to JBBrown or its designee a 
fully-executed Municipal Quitclaim Deed conveying Parcel 3. 
 

(c) Property Descriptions.  The property descriptions contained in each deed will be 
survey descriptions based on surveys that will more specifically describe the properties shown on 
Exhibit A and Exhibit B.  The survey descriptions will be distributed to the parties hereto prior 
to the expiration of the Due Diligence Period and the parties will agree on property descriptions 
prior to the closing. 
 

(d) Abutter Status.  Each deed will recite that the grantee is an abutter to the grantor. 
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Section 9. Closing Deliverables. 
 

(a) City Deliverables.  At the closing, and as a condition to closing, City will deliver 
in connection with its conveyance to JBBrown: 
 

(i) the executed deed described in Section 8(b) above; 
 

(ii) an executed State of Maine Real Estate Transfer Tax Declaration; 
 

(iii) an executed notice pursuant to 38 M.R.S.A. § 563(6) stating that, to the 
best of City’s knowledge, no underground storage facility for the storage of oil or petroleum 
exists on the property being conveyed to JBBrown; 
 

(iv) documentation acceptable to JBBrown indicating that this transaction has 
been duly authorized and that the person executing documents on behalf of City is duly 
authorized to do so; 
 

(v) an executed owner’s affidavit indicating no tenants or other occupants 
presently in possession and indicating no debts due for labor or services performed or materials 
used that could give rise to mechanic’s liens. 
 

(b) JBBrown Deliverables.  At the closing, and as a condition to closing, JBBrown 
will deliver in connection with its conveyance to City: 
 

(i) the executed deed described in Section 8(a) above; 
 

(ii) an executed State of Maine Real Estate Transfer Tax Declaration; 
 

(iii) an executed notice pursuant to 38 M.R.S.A. § 563(6) stating that, to the 
best of JBBrown’s knowledge, no underground storage facility for the storage of oil or petroleum 
exists on the property being conveyed to City; 
 

(iv) documentation acceptable to City indicating that this transaction has been 
duly authorized and that the person executing documents on behalf of JBBrown is duly 
authorized to do so; 
 

(v) an executed certificate of non-foreign and Maine Residency status; and 
 

(vi) an executed owner’s affidavit indicating no tenants or other occupants 
presently in possession and indicating no debts due for labor or services performed or materials 
used that could give rise to mechanic’s liens. 
 
Section 10. Closing Costs and Apportionments. 
 

(a) Real Estate Taxes and Assessments.  The parties acknowledge that the City is 
exempt from taxes or assessments on its property and that Parcel 3 is exempt from real estate 
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taxes for fiscal year 2016-17.  As to Parcels 1 and 2, JBBrown shall be liable for all real estate 
taxes and assessments for fiscal year 2016-17.  JBBrown shall pay all such taxes on or before the 
closing date. 
 

(b) Real Estate Transfer Tax.  Each real estate transfer tax declaration will state that 
the value of the properties that is the subject of the declaration is the assessed value, and 
JBBrown will pay its share of real estate transfer taxes.  The parties acknowledge that, pursuant 
to 36 M.R.S.A. § 4641-C(1), City is exempt from real estate transfer taxes. 
 

(c) Recording Fees.  City will pay the recording fees for the deed from JBBrown on 
Parcels 1 and 2.  JBBrown will pay the recording fee for the deed from City on Parcel 3. 
 

(d) Legal Fees and Expenses.  The parties each will bear the cost of their respective 
legal fees and expenses 

 
(e) Payment in Full of Promissory Note.  On or about January 30, 2015 JBBrown was 

assigned all of Fore River Company’s interest as holder under that certain promissory note given 
by the City of Portland to Fore River Company in the original principal amount of $56,220.25 
dated January 10, 2010 (“City Note”).  The City shall pay in full to JBBrown at closing the then 
outstanding balance of all unpaid principal, accrued interest and fees (if any) under the City 
Note. 
 
Section 11. Representations and Warranties. 
 

(a) City.  City represents and warrants that: 
 

(i) It has full power and authority to enter into this Agreement and to carry 
out its obligations under this Agreement. 
 

(ii) This Agreement has been duly authorized, executed, and delivered by City 
and is a legal, valid, and binding agreement of City, enforceable in accordance with its terms.  
The execution, delivery, and performance of this Agreement by City will not violate any 
judgment or order applicable to City or City’s instruments of organization, governance or 
operation, and will not result in any material breach of, or constitute a material default under, or 
result in the creation of any material lien, charge, security interest, or other encumbrance upon 
Parcel 1 or any note, bond, indenture, mortgage, deed of trust, bank loan, or credit agreement to 
which City is a party or by which Parcel 3 is bound. 
 

(iii) City has not received any written notice of any pending condemnation, 
violation of law, or other legal action of any kind materially and adversely affecting Parcel 3. 
 

(iv) City has no knowledge of any pending or threatened litigation, 
administrative action, or governmental investigation or examination (including, but not limited 
to, environmental investigations, examinations, claims, and demands) concerning Parcel 3. 

 
(v) No third party has any right to acquire all or any part of Parcel 3. 
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(b) JBBrown.  JBBrown represents and warrants that: 
 

(i) JBBrown has full power and authority to enter into this Agreement and to 
carry out its obligations under this Agreement. 
 

(ii) This Agreement has been duly authorized, executed, and delivered by 
JBBrown and is a legal, valid, and binding agreement of JBBrown, enforceable in accordance 
with its terms.  The execution, delivery, and performance of this Agreement by JBBrown will not 
violate any judgment or order applicable to JBBrown or result in any material breach of or 
constitute a material default under any agreements to which JBBrown is a party. 
 

(iii) JBBrown has not received any written notice of any pending 
condemnation, violation of law, or other legal action of any kind materially and adversely 
affecting Parcels 1 and 2. 
 

(iv) JBBrown has no knowledge of any pending or threatened litigation, 
administrative action, or governmental investigation or examination (including, but not limited 
to, environmental investigations, examinations, claims, and demands) concerning Parcels 1 and 
2. 

 
(v) No third party has any right to acquire all or any part of Parcels 1 and 2.  

 
(c) Survival.  All representations and warranties contained herein are intended to 

remain true and correct as of the closing, are deemed to be restated at the closing, and will 
survive the closing. 
 
Section 12. General Provisions. 
 

(a) Assignment.  Neither this Agreement nor any of the rights or obligations of any 
party pursuant to this Agreement may be assigned without the prior written consent of the other 
party. 
 

(b) Brokers.  Each party will indemnify and hold harmless the other from and against 
any claims for brokerage commissions arising out of any brokerage agreements entered into by 
the indemnifying party. 
 

(c) Governing Law.  This Agreement is governed by, and is to be construed and 
enforced in accordance with, the laws of the State of Maine (without regard to conflicts-of-laws 
principles that would require the application of any other law). 
 

(d) Entire Agreement.  This Agreement constitutes the entire agreement between the 
parties relating to the exchange of the property that is the subject of this Agreement, supersedes 
all prior oral or written offers, negotiations, agreements, understandings, and courses of dealing 
between the parties relating thereto, and is subject to no understandings, conditions or 
representations other than those expressly stated herein.  This Agreement may be modified or 
amended only by means of a writing signed by the parties. 
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(e) Notices.  Notices in connection with this Agreement must be in writing, delivered 
by certified mail or by Federal Express or a similar overnight delivery carrier to the addresses set 
forth below: 

 
To JBBrown:  

Vincent P. Veroneau 
J.B. Brown & Sons 
10 Free Street. Suite 100 
P.O. Box 207 
Portland, Maine 04112-0207  

with a copy to: 

David L. Galgay, Jr., Esq. 
Verrill Dana LLP 
One Portland Square 
Portland, Maine 04112-0586 

 
To City: 
 

Gregory A. Mitchell 
Director of Economic Development 
City of Portland 
389 Congress Street 
Portland, Maine 04101  

with a copy to: 

Michael Goldman, Esq. 
Corporation Counsel’s Office 
City of Portland 
389 Congress Street 
Portland, Maine 04101 

 

 

Signature Page Follows 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, effective as 
of the day and year first above written. 
 
 

 

J.B. Brown & Sons 
 
 
By: ________________________________ 
       Vincent P. Veroneau 
       Its President 

 
 
 

City of Portland 
 
 
By: ________________________________ 

Jon P. Jennings 
Its City Manager 
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